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UNITED STATES DISTRICT COURT 
DISTRICT OF NEVADA 



* * * 



MIKOHN GAMING CORP., 



Plaintiff, 



v. 



ACRES GAMING, INC., 



Defendant 



ACRES GAMING, INC., 



Plaintiff, 



v. 



MIKOHN GAMING CORPORATION; NEW 
YORK NEW YORK HOTEL & CASINO LLC; 
CASINO DATA SYSTEMS; and SUNSET 
STATION HOTEL & CASINO, 

Defendants. 



CV-S-97-1383-EJW (LRL) 
(Base File) 



REPORT & RECOMMENDATION 

(Findings of Fact & Conclusions of Law Re: Claim Construction) 

- This action involves patent infringement claims brought by Acres Gaming, Inc. ("Acres") 
against Casino Data Systems, Inc. ("CDS") and Mikohn Gaming Corporation ("Mikohn"). The 
matter presently before the Court is the construction of the asserted claims of United States Patent 
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Nos. 5,655,961 (the "961 patent"), 5,752,882 (the "882 patent"), 5,820,459 (the "459 patent") and 
5,836,817 (the "817 patent") (referred to collectively as "the patents in suit") held by Acres. More 
specifically, the Court is called upon to construe the meaning of various claim terms and phrases 
disputed by the parties. 

In January 2000, the Court held a hearing pursuant to Markman v. Westview Instruments, 
Inc., 52 F.3d 967 (Fed.Cir.l995)(enbanc), aff'd, 517 U.S. 370 (1996), to determine the meaning 
of the disputed claim terms and phrases. At the hearing, the Court allowed the parties to present 
expert testimony for the purpose of providing the Court with background in this technical area. In 
addition to the evidence and arguments presented by the parties at the Markman hearing, the court 
has considered numerous pre-hearing and post-hearing briefs and other filings. Based thereon, the 
undersigned recommends that the Court adopt the following findings of fact and conclusions of law. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 1 
L INTRODUCTION 

1 . The '961 patent, titled "Method of Operating Networked Gaming Devices," was applied for 
on October 12, 1994 and issued on August 11, 1997. (Mikohn Br. p. 1 at 1 2; Acres Br. p.l at 1 
I-) 2 

2. The '882, '459 and '817 patents are each titled "Method and Apparatus for Operating 

1 To the extent, if any, that the findings of fact may be deemed conclusions of law, they shall also be 
considered conclusions of law. Similarly, to the extent, if any, that matters expressed as conclusions of law may be 
deemed findings of fact, they shall also be considered findings of fact. See Miller v. Fentotu 474 U.S. 104, 1 13-14 
(1985). 

2 Citations to "Mikohn Br." and "Acres Br." refer to Mikohn's Proposed Findings of Fact and 
Conclusions of Law (#378A) and Acres' Proposed Findings of Fact and Conclusions of Law (#380), respectively. 
Future citation to"CDS Br." will refer CDS' Post Markman Hearing Memorandum (#372). 

2 
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Networked Gaming Devices." (Mikohn Br. p. 1 at f 3.) The applications for the '882, '459 and 
'817 patents were each filed on June 6, 1995. (Acres Br. p. 1 at 1 2.) The patents issued on May 
19, 1998, October 13, 1998, and November 17, 1998, respectively. Each of the '882, '459 and 
'817 patents is a division of the '961 patent. (Mikohn Br. p. 1 at 1 3.) 

3. The patents in suit share the same specification (i.e. , the text and drawings). 3 (Mikohn Br. 
p : 1 at \ 4; Acres Br. p. 1 at U 1.) Only the claims of the patents in suit differ, although many use 
similar terms and phrases. (Acres Br. p. 1 at 1 1.) 

4. The patents in suit relate "generally to gaming devices, and more particularly to a method 

and apparatus for controlling gaming devices interconnected by a computer network. " ('961 Patent 

Specification ("'961 Pat.") at col. 1, 11. 1-5.) 4 The specification describes the following system: 

A system for operating networked gaming devices is described. The 
system according to the invention allows a casino in which the system 
is installed to run promotions or bonuses on any properly equipped 
gaming machines while simultaneously gathering player tracking and 
accounting data from all machines. 

(Id. at col. 2, 11. 45-50.) 

5. The basic architecture of the patented system involves a "host computer" connected to a 
plurality of "gaming devices." (Id. at col.2, 11. 54-56 ("The system includes a plurality of gaming 
devices or machines connected to an associated floor controller over a network"); col. 6, 11. 20-24; 
col. 7, 11. 1-7; Fig. 1).) The specification describes the patented system as follows: 



- 3 As will-be discussed herein, the specification is a detailed written description of the patent. 

4 Because the patents in suit share the same specification, the Court will cite to the '961 patent 
specification unless otherwise noted. 

3 
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The system includes the following capabilities: remote 
reconfiguration, accounting data extraction, integrated player 
tracking, and cashless play. Remote reconfiguration includes sending 
a reconfiguration command from a host computer to one or more of 
the gaming devices. The gaming devices, on receiving a 
reconfiguration command will reconfigure its [sic] jackpot payout 
schedule in accordance with the reconfiguration command. 

(Id. at col. 6, 11. 24-31); (Mikohn Br. p. 1 at ^ 5.) 

6. The patented system allows the casino to "select" which gaming devices are to be used in 
a specific promotion: "The system provides the capability for the casino to select "Which of the 
plurality of machines are used in any given promotion. The system further allows any number of 
different promotions to operate simultaneously." ('961 Pat. at col. 2, 11. 50-53.) 

7. A gaming device that has been selected to be part of a specific promotion receives a 

"reconfiguration command," causing the gaming device to reconfigure its "payout schedule": 

Each promotion involves sending a reconfiguration command from 
the floor controller to a gaming device that has been selected to be 
part of a given promotion over the associated network. Upon receipt 
of the reconfiguration command, the gaming device reconfigures its 
payout schedule in accordance with the received reconfiguration 
command. 

(Id. at col. 2, 11. 61-67.) 

8. The specification expressly provides descriptions of four different promotions: (1) multiple 
jackpot; (2) mystery jackpot; (3) bonus jackpot; and (4) progressive jackpot. (See id. at col. 3, 11. 
2-12; col. 6, 11. 48-57; col 25, 11. 41-47; col. 25, 1. 48 to col. 26, 1. 24.) The specification states, 
however, that many other embodiments of the bonusing invention are possible. (See id. at col. 3, 
11. 2-8.) 
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9. In the multiple jackpot promotion, a gaming device that is selected to be part of this 
promotion "reconfigures its payout to be a multiple of its default payout schedule. " (Id. at col. 3, 
11. 3-5.) 

10. According to the patent specification, a "mystery" jackpot is a jackpot that is paid to a player 
"even when a jackpot was not won." (Id. at col. 36, 11. 27-30.) As explained in the patent 
specification, the mystery jackpot "reconfiguration command can specify that the mystery jackpot 
is to occur after a certain number of coins, a certain number of handle pulls, or a variety of other 
conditions specified by the reconfiguration commands. " (Id. at col. 36, 11. 29-33); (Mikohn Br. p. 
3 at 1 10.) 

11. In the bonus jackpot promotion, a gaming device that is selected to be part of this promotion 
"reconfigures its payout schedule to payout an additional bonus amount when certain conditions are 
met." ('961 Pat. at col. 3, 11. 5-7.) 

12. In the progressive jackpot promotion, "two or more gaming devices are combined in a 

progressive jackpot having a progressive jackpot payout schedule. " (Id. at col. 20, 11. 16-18.) As 

explained by the patent specification, the progressive jackpot promotion involves a reconfiguration 

command that is sent to a plurality of gaming devices: 

Another reconfiguration command allows any number of machines on 
the network to be combined in a common jackpot having a common 
jackpot payout schedule, wherein the reconfiguration command 
reconfigures the selected machines to payout in accordance with the 
common jackpot payout schedule. In this case, the reconfiguration 
message would be queued up for each of the selected machines to be 
combined in a common jackpot. One example of a common jackpot 
is a progressive jackpot. 
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(Id. at col. 36, 11. 5-13); (Mikohn Br. p. 3 at 1 12.) 

13. Acres alleges Mikohn infringes the following claims of the patents in suit: claim 1 of the 
'961 patent; claims 1, 2, 10, 11 and 18 of the '882 patent; claims 1, 4, 8, 15, 16 and 18 of the '459 
patent; and claims 1, 21, 24 and 29 of the '817 patent. Acres alleges CDS infringes the following 
claims of the patents in suit: claims 10 and 19 of the '882 patent; and claim 22 of the '817 patent. 

14. At issue is the meaning of a number of the terms and phrases in the above claims. Many of 
the disputed terms and phrases are used in more than one claim. The Court's construction of a term 
or phrase in a particular claim shall be applied consistently throughout the patents in suit unless 
otherwise noted. 

II. LEGAL STANDARD 

15. Two steps are involved in a patent infringement analysis: "the proper construction of the 
asserted claim and a determination as to whether the accused method or product infringes the 
asserted claim as properly construed. " Vitronics Corp. v. Conceptronic, Inc. , 90 F.3d 1576, 1581- 
82 (Fed.Cir.1996). Only the first step, claim construction, is before the Court. 

16. The issue of claim construction is a matter of law for the court. See Markman, 52 F.3d at 
979. The purpose of claim construction analysis is to determine the meaning given to each disputed 
term by a person of ordinary skill in the relevant art. Haynes Int'l, Inc. v. Jessop Steel Co. , 8 F.3d 
1573, 1578 n.4 (Fed.Cir. 1993). "[T]n interpreting an asserted claim, the court should look first to 
the intrinsic evidence of the record, i.e., the patent itself, including the claims, the specification 
and, if in evidence, the prosecution history." Vitronics, 90 F.3d at 1582. The intrinsic evidence 
" constitute^] the public record of the patentee's claim, a record on which the public is entitled to 
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rely." Jtf. at 1583. "Such intrinsic evidence is the most significant source of the legally operative 
meaning of disputed claim language." Id. at 1582. Indeed, "[i]n most situations, an analysis of the 
intrinsic evidence alone will resolve any ambiguity in a disputed claim term." Id. at 1583. 

17. Construction of a claim, however, begins with the words themselves. Bell Communications 
Research, Inc. v. Vitalink Communications Corp., 55 F.3d 615, 619-20 (Fed. Cir. 1995). "[T]he 
language of the claim defines the scope of the protected invention. " Id. at 619. Words in a claim 
are generally given their customary and ordinary meaning. Vitronics, 90 F.3d at 1582. That is, 
"a court must presume that the terms in the claim mean what they say, and, unless otherwise 
compelled, give full effect to the ordinary and accustomed meaning of claim terms." Johnson 
Worldwide Assocs., Inc. v. Zebco Corp. , 175 F.3d 985, 989 (Fed.Cir. 1999). The ordinary meaning 
of claim terms and phrases cannot be changed by reference to the specification or other intrinsic 
evidence "unless the language of the claims invites reference to those sources." Id. at 989-90 
(emphasis added). Thus, where the language of the claim does not invite reference to other sources, 
the ordinary meaning of the words used in a claim will prevail and the analysis ends. See id. at 
989-90. 

18. Thus, it may be "necessary to review the specification to determine whether the inventor has 
used any terms in a manner inconsistent" with their plain meaning. Vitronics, 90 F.3d at 1582. 
"The specification contains a written description of the invention which must be clear and complete 
enough to enable those of ordinary skill in the art to make and use it." Id. The specification, 
therefore, is always relevant to the claim construction analysis and usually is dispositive. " Id. "[I]t 
is the single best guide to the meaning of a disputed term. " Id. A patentee, therefore, who invites 
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reference in the claim language to intrinsic evidence "may choose to be his own lexicographer and 
use terms in a manner other than their ordinary meaning as long as the special definition of the term 
is clearly stated in the patent specification or file history. " Id. (emphasis added). "In other words, 
where the inventor does not clearly explain the adoption of an uncommon or new definition for a 
claim term, the common meaning of that term to one of ordinary skill in the art controls." Loral 
Fairchild Corp. v. Victor Co., 906 F.Supp. 798, 803 (E.D.N.Y.1995). 

19. A court may also consider the prosecution history of a patent in its clainrconstruction 
analysis. Markman, 52 F.3d at 980. The prosecution history "contains the complete record of all 
the proceedings before the Patent and Trademark Office, including any express representations 
made by the applicant regarding the scope of the claims." Vitronics, 90 F.3d at 1582. "As such, 
the [prosecution history] is often of critical significance in determining the meaning of the claims. " 
Id. at 1583. 

20. In those cases where the intrinsic evidence discussed above unambiguously defines a term, 

"reliance on any extrinsic evidence is improper." Id. Thus, only where the intrinsic evidence is 

insufficient to enable a court to determine the meaning of a disputed term may the court rely on 

extrinsic evidence to understand the technology and to construe the claims. Id. at 1584. 

Extrinsic evidence is that evidence which is external to the patent and 
file history, such as expert testimony, inventor testimony, 
dictionaries, and technical treatises and articles. However, . . .extrinsic 
evidence in general, and expert testimony in particular, may be used 
only to help the court come to the proper understanding of the claims ; 
it may not be used to vary or contradict the claim language. Nor 
may it contradict the import of other parts of the specification. 
Indeed, where the patent documents are unambiguous, expert 
testimony regarding the meaning of a claim is entitled no 
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weight... Nor may the inventor's subjective intent as to claim scope, 
when unexpressed in the patent documents have any effect. Such 
testimony cannot guide the court to a proper interpretation when the 
patent documents themselves do so clearly. 

Id, (emphasis added) (internal citations omitted). 

21. "The Federal Circuit has admonished that claims should preferably be interpreted without 
recourse to extrinsic evidence such as expert testimony, other than perhaps dictionaries or reference 
books, and that expert testimony should be received only for the purpose of educating the judge." 
EMI Group North America, Inc. v. Intel Corp., 157 F.3d 887, 892 (Fed. Cir. 1998) (emphasis 
added), cert, denied, 119 S.Ct. 1756 (1999). Expert testimony, therefore, "is not to be relied upon 
for purposes of claim interpretation, other than to aid the judge in understanding the technology. " 
/d. (citing Cybor Corp. v. FAS Techs., Inc., 138 F.3d 1448, 1454 n.3, 1455-56 (Fed.Cir.1998) (en 
banc)). 

22. As mentioned above, treatises and dictionaries also fall within the category of extrinsic 
evidence. However, the court is "free to consult such resources at any time in order to better 
understand the underlying technology and may also rely on dictionary definitions when construing 
claim terms, so long as the dictionary definition does not contradict any definition found in or 
ascertained by a reading of the patent documents. " Vitronics, 90 F.3d. at 1584 n. 6. Thus, federal 
courts may rely on dictionary definitions to ascertain a term's ordinary meaning so long as it does 
not contradict a definition that is clearly stated in the patent specification or file history. See, e.g., 
York Prods., Inc. v. Central Tractor Farm and Family Center, 99 F.3d 1568, 1572-73 
(Fed.Cir.1996). 
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1 23. As previously discussed, this Court's analysis is limited to the proper construction of the 

2 terms and phrases that are in dispute. The Court, therefore, will decline to address any issues raised 
by the parties that touches upon issues of actual infringement. Actual infringement, the second step 
in infringement analysis, is a question of fact appropriate for resolution by the jury , or on summary 
judgment where a reasonable fact finder finds no infringement. See Design-Rite, Inc. , v. 7. V. Mfg. , 
Inc., 29 F.Supp.2d 379 (E.D.Mich. 1998). 

III. ANALYSIS " 

1. "Gaming Device" 

24. The parties dispute the meaning of the term "gaming device" in claim 1 of the '961 patent, 
claims 1 and 10 of the '882 patent, claim 1 of the '459 patent, and claims 1, 21, 22 and 24 of the 
'817 patent. Mikohn and CDS argue that the term "gaming device" means "any device used in 
gaming." More specifically, they argue that a "gaming device" can be a manually operated table 
game. Acres argues that the term "gaming device" means "an automatic device that performs at 
least the three automatic functions of (1) accepting wagers, (2) determining win or loss, and (3) 
providing for coin-out-i.e. , automatically paying any winning amounts. " Acres argues that the only 

^ table games that would fall within the meaning of "gaming devices" are those that are "fully 
20 automated." 

25. The real crux of the dispute between the parties is whether manually operated table games 
fall within the meaning of "gaming devices" as that term is used in relation to the patents in suit. 
The claim language does not shed light on what types of table games are included within the 

25 meaning of the term "gaming device." The Court, however, need look no further than the 
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specification to find the answer. The specification, in pertinent part, reads: 

The system supports a multiplicity of various gaming devices. The 
gaming devices 12-16 and 22-26 shown in FIG. 1 are the type having 
a pull handle for initiating a game, e.g. , slot machines. However, the 
invention is not limited to such gaming devices. The gaming devices 
shown in FIG. 1 can also be gaming tables or push button operated 
machines as well, e.g. video poker. As will be described hereinafter, 
the system supports any gaming device providing traditional discrete 
connections, e.g. coins-in, coins-out, etc., as well as those having 
serial interfaces, as described below. 

(961 Pat. at col. 7, 11. 8-17) (emphasis added). 

26. The specification provides that "gaming tables" are included within the meaning of the term 
"gaming devices." It does not state that only certain types of "gaming tables" meet this definition. 
The clear import, therefore, is that there are no restrictions on the types of "gaming tables" that 
meet the definition of a "gaming device. " If Acres wanted to limit the types of table games to only 
those that are "highly automated," it could have done so by inserting appropriate language into the 
specification, which would have alerted one skilled in the art to the definition it now urges upon this 
Court. The specification, however, contains no such language. 

27. Moreover, the definition of "gaming devices" set forth in the patent specification is not 
affected by the sentence in the patent specification stating that "the system supports any gaming 
device providing traditional discrete connections, e.g., coins-in, coins-out, etc., as well as those 
having serial interfaces, as described below." First, the sentence includes the phrase "supports any 
gaming device providing." A sentence cannot define a term if the sentence itself uses the term. 
Second, as is plain from a fair reading of the sentence, the sentence only describes aspects of 
"gaming devices" that might be used in practicing the invention ~ it does not define the term 
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"gaming devices." It merely states that the system can use gaming devices "providing traditional 
discrete connections" or "having serial interfaces." Moreover, that "gaming devices included as 
part of the invention" . will generally have "traditional discrete connections" or "serial interfaces" 
is addressed by the patent claim in that claim 1 of the '961 patent provides for a "method of 
operating gaming devices configured to play a preselected game interconnected by a computer 
network to a host computer. . . " Obviously, any gaming device used in the patented invention will 
have to have some means by which it can be "interconnected by a computer network to a host 
computer." (Mikohn Br. at p. 10.) 

28. Acres also argues that the term "gaming device" should be defined according to N.R.S. § 
463.0155, which defines "gaming device" as "any equipment or mechanical, electromechanical or 
electronic contrivance, component or machine used remotely or directly in connection with gaming 
or any game which affects the result of a wager by determining win or loss." Nowhere does the 
specification state that the meaning of the term "gaming device" is governed by that statute, or any 
other statute. "[A] patentee may choose to be his own lexicographer and use terms in a manner 
other than their ordinary meaning as long as the special definition of the term is clearly stated in 
the patent specification or file history." Vitronics, 90 F.3d at 1582 (emphasis added). The only 
evidence relied upon by Acres in support of its argument is expert testimony presented at the 
Markman hearing. Because the specification unambiguously includes all types of gaming tables 
within the meaning of the term "gaming devices," the Court will not consider such extrinsic 
evidence. Moreover, as CDS points out, the definition given by N.R.S. § 463.0155 to the term 
"gaming device" actually supports CDS and Mikohn' s position because it defines that term to 
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include "any equipment .. .used directly or remotely m connection with gaming.." Id. (emphasis 
added). Clearly, a manual table game falls within this definition. 

29. Finally, Mikohn argues that the "host computer" recited in claim 1 of the '961 patent is a 
separate and distinct entity from a "gaming device." Acres agrees with Mikohn on this point: 
"Acres agrees with Mikohn that the "host computer" recited in claim 1 of the '961 patent is not also 
one of the 'gaming devices' that are separately recited in claim 1 . " (Acres' Reply Brief Concerning 
Claim Construction for the '961 and '882 patents (#365) at p. 5.) No additional discussion on this 
point, therefore, is required. 

30. Based on the plain language of the specification, the Court agrees with CDS and Mikohn that 
manual gaming tables are included within the meaning of the term "gaming device. " Moreover, the 
Court finds, based on the plain language of the specification quoted above, that a "gaming device" 
refers generally to any equipment used in connection with gaming. Finally, the Court agrees with 
the parties that the "host computer" recited in claim 1 of the '961 patent is not also one of the 
"gaming devices" that are separately recited in claim 1. 

2. "Computer" & "Host Computer" 

31/ Mikohn and Acres dispute the meaning of the terms "computer" and "host computer" in 

claim 1 of the '961 patent. Claim 1 recites: 

A method of operating gaming devices configured to play a 
preselected game interconnected by a computer network to a host 
computer comprising: 

permitting players to play the preselected game at the gaming devices; 
paying to each device in accordance with a first payout table after 
each game; 

monitoring the activity of the gaming devices over the network; 
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detecting the amount of money played on the gaming devices; 
allocating a predetermined percentage of the money played to a bonus 
pool; 

determining the level of the bonus pool; 

activating a bonus payout table in a gaming device after the bonus 
. pool level exceeds a turn-on level; 
permitting continued play of the preselected game at the gaming 
devices; and 

paying the gaming-device in accordance with both payout tables after 
each game for so long as the bonus payout table remains activated. 

(961 Pat. at col. 37, 1. 63 to col. 38, 1. 17.) 

32. Mikohn argues that the term "computer"should be construed to mean "any kind of device 
capable of processing information to produce a desired result." In addition, Mikohn argues that the 
term "host computer" should be construed to mean "a controlling computer in a multiple computer 
operation. " Mikohn relies on the dictionary definitions of those terms in support of its proposed 
constructions. Acres has no particular quarrel with the various dictionary definitions of the term 
"computer" offered by Mikohn. (Acres' Reply Brief Concerning Claim Construction for the 961 
and 882 patents (#365) at p. 5.) Acres does disagree with Mikohn's definition of that term, 
however, insofar as it relates to the term "host computer." According to Acres, not every device 
that satisfies the various definitions of "computer" offered by Mikohn could constitute the "host 
computer." (Id.) Acres argues that, at a minimum, "the host computer must be capable of 
operating a network of gaming devices to implement the bonusing invention. " It is not exactly clear 
from reading the claim language what attributes the "host computer" must have in order to function 
according to the claimed invention. Once again, however, the Court need not look far for the 
answer. Based upon a reading of the specification the Court agrees with Acres' proposed 
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construction of the term "host computer. " 

33. All of the asserted claims of the patents in suit specify that a "host computer" is used in the 
bonusing invention. (See '961 Pat., claim 1; '882 Pat., claims 1, 2, 10, 11, 18, 19; '459 Pat., 
claims 1, 4, 8, 15, 16, 18; '817 Pat., claims 1, 21, 22, 24, 29.) The specification describes uses 
of the host computer in implementing the bonsuing invention. (See e.g. , col. 6, 11. 27-29 ("Remote 
reconfiguration includes sending a reconfiguration command from a host computer to one or more 
of the gaming devices")); (col. 8, 11. 38-40 ("The module allows the host computer to uniquely 
identify the gaming device on the network, including the device type").) The specification also gives 
examples of the types of devices that may be used as the host computer. (See col. 8, 11. 29-32 ("In 
fact, because the file server 32 is essentially a virtual hard disk for the floor controllers 18 and 32, 
the floor controllers and the file server can be considered a single host computer for the system 
10")); (Acres Br. at p. 70.) 

34. Clearly, the functions of the "host computer" described in the specification are more 
sophisticated than Mikohn's broad definition of "any kind of device capable of processing 
information to produce a desired result. " A plain reading of the specification would alert one 
skilled in the art that the "host computer" described in the patent must be capable of operating a 
network of gaming devices to implement the bonusing invention. Because the specification is clear, 
the Court need not consider the extrinsic evidence offered by Mikohn. 

35. The Court, therefore, construes the term "host computer" consistent with Acres' proposed 
construction: a computer having the ability to communicate via a network with the gaming devices 
to implement the bonusing inventions. 
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3. "Bonus Payout Table" 

36. Mikohn and Acres dispute the meaning of the term "bonus payout table" in claim 1 of the 
'961 patent. Mikohn argues that the term "bonus payout table" means "a table that associates 
specific bonus payouts with specific winning combinations on a gaming device. " Acres argues that 
Mikohn's construction of the term "bonus payout table" improperly limits the meaning of the term 
"to just one of a number of different ways of accomplishing a 'bonus payout table. '" According to 
Acres, the term "bonus payout table" means "a system for determining the amount and timing or 
conditions precedent to a bonus payment. " 

37. The term "bonus payout table" is not defined in claim 1 of the '961 patent. The Court, 
therefore, must look to intrinsic evidence for guidance. In the specification, the term "bonus payout 
table" appears in only one place. Under the heading "Serial Machine Interface," the specification 
uses the term "bonus payout table" in describing how a data communication node ("DCN") 
controller communicates reconfiguration commands to a machine. The specification provides, in 
relevant part: 

The serial machine interface is the means by which the DCN 
controller communicates certain reconfiguration data, referred to as 
reconfiguration commands to the machine. These reconfiguration 
commands cause the machines to activate a bonus payout table to 
allow the machine to append bonus payments to their standard jackpot 
payouts, as specified by their payout table, during certain bonus 
activities. 

('961 Pat. at col. 9, 11. 60-67) (emphasis added). As can be seen from the above-quoted language, 
the specification does not define the term "bonus payout table;" rather, it merely states what the 
bonus payout table accomplishes once it is activated by a reconfiguration command. The Court, 
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therefore, must construe the term "bonus payout table" according to its ordinary meaning. York 
Products, 99 F.3d at 1572 (Fed. Cir. 1996) ("Without an express intent to impart a novel meaning 
to claim terms, an inventor's claim terms take on their ordinary meaning"). The Court is permitted 
to review dictionary definitions to determine the ordinary meaning of the term "bonus payout table. " 
See, e.g., id. 

38. The term "table" is defined in the ILLUSTRATED DICTIONARY OF 
MICROCOMPUTERS, Third edition (1990), p. 387 as "[a] graphically arranged collection of data 
in which each item is uniquely identified by a label or position relative to other items. The items 
are usually laid out in rows and columns for reference or stored in memory as an array. " The term 
is defined in the MICROSOFT COMPUTER DICTIONARY, Fourth edition (1999), p. 434 as 
follows: 

In programming, a data structure usually consisting of a list of 
entries, each entry being identified by a unique key and containing a 
set of related values. A table is often implemented as an array of 
records, a linked list, or (in more primitive languages) several arrays 
of different data types, all using a common indexing scheme. 

The OXFORD DICTIONARY OF COMPUTING, Fourth edition (1997), p. 493, provides the 

following definition of the term "table": 

A collection of records. Each record may store information 
associated with a key by which specific records are found, or the 
records may be arranged in an array so that the index is the key. In . 
commercial applications the word table is often used as a synonym 
for matrix or array. 

Based-on these definitions, the Court agrees with Mikohn that the term "table" means "a collection 
of data in which each item is uniquely identified by a label or position relative to other items." 
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(MikohnBr. at p. 17.) 

39. Mikohn contends that the term "payout table" is a term of art that means "a table in a gaming 
device that is referenced in order to determine the appropriate payout for a particular winning 
combination. " Acres argues that the term means "anything that associates a specific game outcome 
with a specific award amount." Because this term cannot be readily defined by the intrinsic 
evidence, the Court is permitted to rely on the prior art proffered by Mikohn in construing this 
term: 

[A] court in its discretion may admit and rely on prior art proffered 
by one of the parties, whether or not cited in the specification or the 
file history. This prior art can often help to demonstrate how a 
disputed term is used by those skilled in the art. Such an may make 
it unnecessary to rely on expert testimony and may save much trial 
time. As compared to expert testimony, which often only indicates 
what a particular expert believes a term means, prior art references 
may also be more indicative of what all those skilled in the art 
generally believe a certain term means. 

Vitronics, 90 F.3d at 1584 (emphasis added). 

40. The definition of a "payout table" as a table that relates payout to game outcome is 
repeatedly and consistently used in relevant literature. (See, e.g., U.S. PatentNo. 5,019,973, filed 
March 8, 1989, to Wilcox et al. ("The game is won or lost when the card hand as configured is 
compared to the ranking of card hands on the payout table, which also determines the amount of 
the payout, if any")(emphasis added)(Exh. 8 at Abstract, 11. 12-15)) 5 ; (U.S. PatentNo. 5,255,915, 
filed October 23, 1991, to Miller ("The method comprises first providing a payout table defining 



5 All exhibits cited in this paragraph can be found in Mikohn Gaming Corporation's Extrinsic Evidence 
Filed in Support of its Proposed Claim Constructions (#355). 
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a predetermined set of winning hands of different ranks and payout values selected from a single 
deck of cards, each card having a different face value and suit, with at least some of the winning 
hands being combinations of six cards, with the remaining hands from the deck not included within 
the predetermined set of winning hands not having any payout value") (emphasis added) (Exh. 9 at 
col.l, 1. 64 to col. 2, 1. 4)); (U.S. Patent No. 5,356,140, filed April 14, 1993, to Dabrawski et al. 
("After the draw has occurred, the player is paid an amount based on the number of coins wagered 
and reflecting whatever winning combination he has achieved according to the payout table at the 
top of the display screen") (emphasis added) (Exh. 10 at col.5, 11. 35-39)); (U.S. Patent No. 
5,401,024, filed May 9, 1994, to Simunek ("A typical payout table for use with this embodiment 
is listed below wherein each video reel contains three characters, namely a "7," a bar and a cherry. 
The player is paid a certain amount per character obtained after the reels are spun, the amount 
increasing for increasing numbers of matched spots") (emphasis added) (Exh. 11 at col. 4, 11. 1-6)); 
(U.S. Patent No. 5,449,173, filed September 26, 1994, to Thomas et al. ("Based on the number 
selected, a payout table, stored in the ROM memory 34 (FIG. 3), is consulted to determine how 
many additional coins are to be paid out")(emphasis added)(Exh.l2 at col. 3, 11. 51-53)); (U.S. 
Patent No. 5,489,101, filed June 6, 1995, to Moody ("A payout table is provided that pays the 
player various multiples of his wager depending on the rank of poker hand that the player 
achieves")(emphasis added)(Exh. 13 at col. 2, 11. 26-28)); (U.S. Patent No. 5,531,440, filed 
September 29, 1994, to Dabrowski et al. ("A payout table is established based on the number of 
coins or tokens wagered by the player and the type of poker hand achieved" (emphasis added)(Exh. 
13 at col. 1, 11. 38-41)); (Mikohn Br. at p. 18.) 
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4 1 . The language cited in the above-referenced patents buttresses Mikohn' s argument that to one 
skilled in the art, the terra "payout table" means "a table in a gaming device that is referenced in 
order to determine the appropriate payout for a particular winning combination. " Acres , however, 
points to the mystery jackpot promotion as evidence that a "winning combination" is not necessary 
to the payment of a bonus. It is true, as previously discussed, that the mystery jackpot promotion 
is not based on game outcome. However, there is nothing in the patent or prosecution history that 
states or even suggests that a bonus payout table includes a mechanism for paying a mystery 
jackpot. The Court, therefore, will adopt Mikohn' s construction of that term without consideration 
of the expert testimony offered by Acres in support of its proposed construction. 

42. With the terms "table" and "payout table" now defined, the Court looks again to the 
specification to determine the meaning of the term "bonus payout table." In pertinent part, the 
specification reads: "These reconfiguration commands cause the machines to activate a bonus payout 
table to allow the machine to append bonus payments to their standard jackpot payouts , as specified 
by their payout table, during certain bonus activities." ('961 Pat. at col. 9, 11. 60-67) (emphasis 
added). Based on a plain reading of the specification, the Court agrees with Mikohn that a "bonus 
payout table" is a table that associates specific bonus payouts with specific winning combinations 
on a gaming device. 

43. This construction of the term "bonus payout table" is confirmed by the prosecution history. 
In response to an office action wherein Acres sought to overcome a prior art rejection of claim 1 
(which was originally claim 55), Acres stated as follows: 

[T]he method of the present invention now includes the limitation of 
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paying to each gaming device based on a first payout table and paying 
based on both payout tables after the bonus payout table is activated. 
Thus, winning combinations occurring multiple times at single 
preselected device are paid based on both payout tables after the 
bonus payout table is activated. 

(Mikohn's Proposed Claim Construction for U.S. Patent No. 5,655,961(#351), Ex. 4 at p. 11) 

(emphasis added). Claims may not be construed one way in order to obtain their allowance and then 

in a different way against an accused infringer. n [T]he prosecution history (or file wrapper) limits 

the interpretation of the claims so as to exclude any interpretation that may have been disclaimed 

or disavowed during prosecution in order to obtain claim allowance. " Standard Oil Co, v. American 

Cyanamid Co, 114 F.2d 448, 452 (Fed. Cir. 1985). "Other players in the marketplace are entitled 

to rely on the record made in the Patent Office in determining the meaning and scope of the patent. " 

Lemelson v. General Mills, Inc., 968 F.2d 1202, 1208 (Fed.Cir.1992), cert denied, 506 U.S. 1053 

(1993); (MikohnBr. at p. 21.) 

44. Moreover, the one and only example of a "bonus payout table" given by the '961 patent 

specification is a collection of payout values stored as an array. The '961 patent specification states: 

In another embodiment of the bonus time promotion, a bonus amount 
is awarded in addition to the payout according to the default of the 
payout schedule of the machine. The amount of the bonus jackpot is 
specified in subfield (E) of the bonus time data. For example, this 
bonus time promotion might include five bonus amounts of $10, $25, 
$50, $100 and $500, which is specified by subfield (E). When a 
player hits a particular jackpot, whichever bonus amount is specified 
by the bonus amount subfield this amount is automatically paid out in 
addition to the payout amount determined by the machine 's default 
payout schedule. 

('961 Pat. at col. 26, 11. 10-21)(emphasis added); (Mikohn Br. at p. 22.) Thus, the '961 patent 
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specification, and the arguments made by Acres to the Patent Office in order to obtain issuance of 
claim 1, provide further support for the definition of "bonus payout table" proposed by Mikohn. 

45. Acres argues, however, that the specification uses the term "bonus payout table" and "bonus 
payout schedule" interchangeably and that, therefore, the term "bonus payout table" should be 
accorded the broader definition of a "bonus payout schedule." Acres relies on expert testimony in 
support of its argument. Nevertheless, as Mikohn points out, the specification does not accord the 
same meaning to "payout table" and "payout schedule." For example, the specification repeatedly 
states that a "reconfiguration command" reconfigures a gaming device's "payout schedule" while 
it acknowledges, at the same time, that it cannot reconfigure the gaming device's "payout table." 
(Compare '961 Pat. at col. 20, 11. 2-4 ("Upon receipt of the reconfiguration command, the gaming 
device reconfigures its payout schedule") with col. 6, 11. 43 ("The preferred embodiment currently 
activates only the bonus payout schedule responsive to the reconfiguration command, while not 
altering the payout table).) Clearly, in the context of the '961 patent, "payout table" and "payout 
schedules" are accorded different meanings. 

46. Based on the foregoing, the Court construes the term "bonus payout table" to mean a table, 
as that term has been previously defined, that associates specific bonus payouts with specific 
winning combinations on a gaming device. 

4. "Activating a Bonus Payout Table in a Gaming Device" 

47. Mikohn and Acres dispute the meaning of the phrase "activating a bonus payout table in a 
gaming device"- in claim 1 of the '961 patent. Mikohn argues that to "activate" the bonus payout 
table means "to enable the bonus payout table such that it is referenced each time the gaming device 
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is played by the player." In addition, Mikohn argues that the "bonus payout table" must "remain 
activated on the same gaming device for more than one game. " Acres argues that the phrase means 
"taking an action that permits one or more bonus awards to be paid in accordance with the bonus 
payout table if specified conditions are met." According to Acres, there is no requirement that the 
bonus payout table be referenced each time a gaming device is played. . 

48. Mikohn relies primarily on the testimony of its expert in support of its argument that the 
payout table must be referenced each and every time a gaming device is played. As-Acres points 
out, however, the specification, although supporting such a construction, contains no language that 
would limit it solely to this narrow construction. Mikohh's proposed construction would run 
contrary to the general rule "that the claims of a patent are not limited to the preferred embodiment, 
unless by their own language." SeeKarlin Technology, Inc. v. Surgical Dynamics, Inc., Ill F.3d 
968, 973 (Fed. Cir. 1999). The Court, therefore, will not read into the patent a requirement that is 
not supported by the intrinsic evidence. 

49 . The Court does agree , however, with Mikohn insofar as it argues that the bonus payout table 
must remain activated for more than one game. Although the claim language and specification is 
unclear on this point, the prosecution history supports such a conclusion. In order to overcome a 
.prior art rejection, Acres added the limitations "permitting continued play of the preselected game 
at the gaming devices" and "paying the gaming-device in accordance with both payout tables after 
each game for so long as the bonus payout table remains activated. " In the response to the office 
action, wherein.these new limitations were added, Acres stated: 

[W]hen a bonus payout table is activated in accordance with the 
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method of the present invention, the game being played at each 
gaming device continues; there is no cessation of games in progress 
nor is a different game initiated when the game in progress is 
complete. Rather, play continues as before at the gaming devices. 
In addition, the method of the present invention now includes the 
limitation of paying to each gaming device based on a first payout 
table and paying based on both payout tables after the bonus payout 
table is activated 

(Mikohn's Proposed Claim Construction for the '961 patent, Ex. 4 at p. 11) (emphasis added); 
(Mikohn Br. at p. 24.) Based upon this clear evidence, the Court declines to consider the expert 
testimony offered by Acres in support of its argument to the contrary. 

50. Acres' argument that the phrase "activating a bonus payout table" means "taking an action 
that permits one or more bonus awards to be paid in accordance with the bonus payout table if 
specified conditions are met" will be rejected on the same grounds the Court rejected Acres' 
proposed construction of the term "bonus payout table. " As discussed earlier, the Court construed 
that term as meaning that bonuses are paid based upon specific winning combinations. The Court, 
therefore, will not address this point further. 

51. Finally, Mikohn makes additional arguments regarding the construction of the phrase 
"activating a bonus payout table" that were not addressed by Acres. First, Mikohn argues that the 
bonus payout table must exist on the gaming device prior to its being "activated. " Claim 1 of the 
'961 patent describes "activating a bonus payout table in a gaming device after the bonus pool level 
exceeds a turn on level." (961 Pat. at col. 38, 11. 11-12.) The clear import of that sentence is that 
the bonus payout table is already existing in the gaming device prior to being "activated." The 
Court, therefore, agrees with Mikohn on this point. Second, Mikohn argues that the "gaming 
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device" referred to in the claim element "activating a bonus payout table in a gaming device" is one 
of the gaming devices playing a preselected game interconnected to the host computer. Support for 
Mikohn's argument is found in the preamble to claim 1 which claims "[a] method of operating 
gaming devices configured to play a preselected game interconnected by a computer network to a 
host computer..." (Id. at col. 37, 11. 62-65.) The Court, therefore, agrees with Mikohn on this 
additional point. 

5. "Preselecting Less Than All" 
52. The parties dispute the meaning of the phrase "preselecting less than all" in claims 1 and 10 
of the '882 patent and claim 1 of the '459 patent. The parties agree that the phrase should be 
construed consistently throughout the patents in suit. The parties cite primarily to claim 1 of the 
'459 patent in their briefs. That claim recites: 

A system for operating a plurality of gaming devices, the system 
comprising: 

a host computer, said host computer including means for generating 
a reconfiguration command; 

a user-operated input device connected to said host computer; 
a network interconnecting the gaming devices to the host computer; 
means for preselecting less than all of the gaming devices 
interconnected to the host computer responsive to user-effected action 
at said input device; 

means within the computer for transmitting the reconfiguration 

command to one of the preselected gaming devices; 

means within each gaming device for receiving the reconfiguration 

command transmitted to the gaming device; and 

means within each gaming device for reconfiguring the gaming device 

responsive to the received reconfiguration command, wherein the 

gaming device pays a bonus in accordance with the received 

reconfiguration command. 

('459 Pat. at col. 37, 1. 60 to col. 38, 1. 14) (emphasis added). 
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53 . Mikohn argues that the phrase "preselecting less than all " means "the capability of the casino 
to pick out the machines that will be used in a given promotion. " CDS argues that the phrase means 
"selecting, i.e., determining which of the interconnected gaming devices will participate in the 
method being claimed." Acres argues the phrase should be construed to mean "that some, but not 
all, of the gaming devices are associated together." 

54. The term "preselecting" is not used in the specification. Instead, the specification repeatedly 
uses the term "select." The dictionary definition of "select" is "to pick out from among several" 
or to single "out in preference. " WEBSTER'S II NEW RIVERSIDE UNIVERSITY DICTIONARY 
(1984), p. 1057. The dictionary definition of "preselecting" is "to select beforehand." 
WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY (1986), p. 1793. No language in 
the specification contravenes the plain meaning of those terms as defined above. Reading the plain 
meaning of those terms into the phrase "preselecting less than all of the gaming devices" leads to 
the construction of that phrase as follows: to pick out beforehand from among the gaming devices 
some, but not all, of the gaming devices to participate in the method being claimed. 

55. Mikohn and Acres further dispute whether the "preselecting less than all" step is separate 
and distinct from the step of determining whether a particular player's activities on a gaming device 
have met certain preselected eligibility criteria. Acres argues that the specification does not require 
such a distinction and that the "preselecting less than all" function is satisfied by the step of 
determining whether a player's activities on a gaming device meet certain preselected eligibility 
criteria. Mikohn argues that the two steps are separate and distinct and that, therefore, the step of 
determining eligibility does not satisfy the "preselecting less than all" function. According to 

26 



2 
3 
4 
5 
6 
7 
c 
9 

1 1 

14 
1 5 
15 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 



I 



Mikohn, the function of "preselecting less than all" must occur before the bonus eligibility criteria 
is set. Based upon a review of the specification and prosecution history, the Court agrees with 
Mikohn. 

56. The specification describes the following system for operating networked gaming devices: 

A system for operating networked gaming devices is described. The 
system according to the invention allows a casino in which the system 
is installed to run promotions or bonuses on any properly equipped 
aamins machines while simultaneously gathering player and tracking 
and accounting data from all machines. 

('961 Pat. at col. 2, 11. 45-50); (Mikohn Br. at p. 27.) 

57. The system allows the casino operator to "select" which gaming devices to link to a specific 
promotion: "The system provides the capability for the casino to select which of the plurality of 
machines are used in any given promotion. The system further allows any number of different 
promotions to operate simultaneously." ('961 Pat. at col., 11. 50-53) (emphasis added); (Mikohn 
Br. at p. 27.) 

58. It is, after the casino has selected "which of the plurality of machines" are to be used in a 
specific promotion, that the system sends a "reconfiguration command" to the selected gaming 
devices: 

Each promotion involves sending a reconfiguration command from 
the floor controller to a gaming device that has been selected to be 
part of a given promotion over the associated network. Upon receipt 
of the reconfiguration command, the gaming device reconfigures its 
payout schedule in accordance with the received reconfiguration 
command. 

('961 Pat. at col. 2, 11. 61-67) (emphasis added); (Mikohn Br: at p. 28.) * 
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59. As the specification makes plain, it is this "reconfiguration command" that sets the bonusing 
eligibility criteria in each of the gaming devices. The specification defines a "reconfiguration 
command" as a command sent the gaming device that contains "reconfiguration data." The 

specification states: 

The first step of processing this type of message is for the DCN to 
determine what type of data is included in the message. [T]here are 
three types of data that can be included in this message type: a 
reconfiguration command, card data, or other minor data. The DCN 
makes this determination... by analyzing one of the bytes in the data - 
packet of the message. This byte will be referred to herein as the 
command byte. If the command byte indicates that the message 
contains reconfiguration data, i.e., the command byte equals a 
reconfiguration command, the DCN stores the reconfiguration data 
in a predefined data structure in memory. 

('961 Pat. at col. 25, 11. 12-23) (emphasis added); (Mikohn Br. at p. 28.) 

60. The preferred "reconfiguration data structure" has three basic fields: (1) bonus type field; 
(2) mystery jackpot data field; and (3) bonus time data field. ('961 Pat. at col. 25, 11. 25-47.) The 
"bonus time data" field includes a subfield (D) specifying "Minimum Activity Level." (Id. at col. 
25, 1. 37 and at col. 26, 11. 1-10.) The specification expressly provides that this subfield "can be 
used to specify the minimum activity level required by the player in order to be eligible for the 
bonus time jackpot. " (Id. at col. 26, 11. 3-5 .) Given that in the preferred embodiment of the patent 
a gaming device must be "selected" for participation in a given promotion before a "reconfiguration 
command" is sent to that device, it is clear that determining whether a player has met predefined 
eligibility criteria cannot be and is not the same as "preselecting less than all" the gaming devices. 
See Vitronics, 90 F.3d at 1583-84 (noting that claim interpretations excluding the preferred 
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embodiment are heavily disfavored). 

61. Moreover, the plain language of claim 1 of the '459 patent further demonstrates that the 
reconfiguration command is sent to a gaming device only after the gaming device has been selected. 
One of the limitations set forth in claim 1 is: "means within the computer for transmitting the 
reconfiguration command to one of the preselected gaming devices. " ('459 Pat. at col. 38, 11. 4-6) 
(emphasis added). The clear import of this language is that the reconfiguration command is 
transmitted to a gaming machine that has already been preselected, which means that the 
preselection precedes the reconfiguration step. (Mikohn Br. at p. 29.) 

62. Additional support for Mikohn' s position is found in the specification. As already 
mentioned, while the term "preselecting" is not found in the specification, Acres makes frequent 
use of the terms "select" and "selected" in describing its purported invention. Dispositively, Acres' 
only use of those terms is to describe a casino's picking particular gaming machines to be later 
reconfigured for bonus play. (See '961 Pat. at col. 2, 11. 50-52 ("The system provides the capability 
for the casino to select which of the plurality of machines are used in any given promotion") 
(emphasis added)); (col. 2, 11. 61-64 ("Each promotion involves sending a reconfiguration command 
from the floor controller to a gaming device that has been selected to be part of a given promotion 
over the associated network")(emphasis added)); (col. 18, 11. 63-65 ("In addition, the floor 
controller is responsible for transmitting a reconfiguration command to a selected one or more of 
the gaming devices during certain bonus conditions") (emphasis added)); (col. 19, 11. 61-63 ("The 
system provides the capability for the casino to select which of the plurality of machines are used 
in any given promotion") (emphasis added)); (col. 19, 1. 66 to col. 20, 1. 2 ("Each promotion 
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involves sending a reconfiguration command from the floor controller to a gaming device that has 
been selected to be part of a given promotion over the associated network M )(emphasis added)); col. 
36, 11. 5-12 ("Another reconfiguration command allows any number of machines on the network 
to be combined in a common jackpot having a common jackpot payout schedule, wherein the 
reconfiguration command reconfigures the selected machines to payout in accordance with the 
common jackpot payout schedule. In this case, the reconfiguration message would be queued up 
for each of the selected machines to be combined in a common jackpot")(emphasis added). In 
contrast, where discussing reconfiguration commands that set standards for minimum play at the 
"gaming devices," the patent specification discusses "conditions under which the player is eligible 
for this bonus time jackpot award." (Id. at col. 26, 11. 8-10) (emphasis added). Clearly, player 
eligibility is a completely different concept from "preselecting less than all of the gaming devices. " 
Further, nowhere in the patent specification is it stated or implied that a casino operator can change 
player eligibility standards with a user-effected action at the input device of a host computer. 
(Mikohn Br. at p. 29.) 

63 . Moreover, the prosecution history of the '459 patent provides further support for Mikohn' s 
argument. The original patent application upon which the '459 patent is based was filed with the 
U.S. Patent Office on October 12, 1994. It included 61 claims. A discrete group of those claims 
was specifically directed to "selecting" gaming devices for purposes of sending a reconfiguration 
command. A second discrete group of claims was specifically directed to "determining" whether 
a-particular player satisfied specified eligibility criteria. As is plain from a comparison of these 
original claims, Acres was using the term "selecting" to mean something entirely different than the 
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term "determining." {Compare original claims 1, 9, 10 (using the term "selecting") with (original 
claims 24, 26, 27 (using the term "determining") at Mikohn's Proposed Claim Construction for the 
'459 patent (#350), Ex. 1 at pp. 71-76.) 

64. Finally, CDS and Acres argue over whether the gaming devices that are not preselected 
continue to function as stand-alone games. CDS argues that no such requirement for "preselection" 
is stated by the claim language or the specification. Acres argues, however, that one skilled in the 
art would understand that a gaming device that is not preselected to participate in a bonusing 
promotion may still function as either a stand-alone game or as a member of other preselected 
groups of linked games. The Court agrees with CDS that neither the claim language nor the 
specification state this as a requirement for "preselection. " Accordingly, the Court will not graft 
onto the claim the extra limitation for "preselection" offered by Acres. 

6. "Responsive to User-Effected Action" 

65. Mikohn and Acres also dispute the meaning of the phrase "responsive to user-effected 
action" in claims 1 and 10 of the '882 patent and claim 1 of the '459 patent. Claim 1 of the '459 
patent, for example, reads in relevant part: "means for preselecting less than all of the gaming 
devices interconnected to the host computer responsive to user-effected action at said input device." 
('459 Pat. at col. 38, 11. 1-3.) The parties agree generally that the claims involve a casino operator 
at the host computer who selects gaming devices by typing in the address of each selected gaming 
device. Mikohn, relying on the meaning of the term "responsive," argues that the phrase also 
means that the act of preselection must be an immediate and direct result of the user-effected action. 
Acres argues that nothing in the specification or the claims of the patents in suit would convey to 
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a person skilled in the art the meaning Mikohn proposes. Acres argues that one skilled in the art 
would understand that "responsive" simply conveys the concept of "in response to," without any 
limitation on the timing of the response and without any requirement that the preselection be 
responsive .solely to the entering of data by the casino. 

66. Nothing in the claim language indicates that the term "responsive" should be read contrary 
to its ordinary meaning. The ordinary meaning of the term "responsive" simply means "in response 
to." The term "response" simply means something done in "answer" to, a "reply" ora "reaction." 
WEBSTER'S NEW WORLD DICTIONARY, Second edition (1972), p. 1211. The ordinary 
meaning of the term "response" or "responsive" does not include within its definition any time limit 
requirement. Mikohn provides no evidence supporting its claim that the act of "preselection" must 
be a direct and immediate result of the entering of data by the casino. The Court, therefore, will 
not alter the plain meaning the term "responsive" to include a time limitation requirement. 

7. "Reconfiguration Command" 

67. Mikohn and Acres dispute the meaning of the term "reconfiguration command" in claim 1 
of the '459 patent. The full text of that claim is set forth above. The claim describes, in pertinent 
part, a system in which a "reconfiguration command" is sent to a preselected gaming device which, 
upon receiving the "reconfiguration command," reconfigures the gaming device, causing the gaming 
device to pay a bonus in accordance with the received "reconfiguration command." ('459 Pat. at 
col. 37, 1. 60 to col. 38, 1. 14.) The parties appear to agree on the general definition of 
"reconfiguration command." Mikohn argues, based upon the plain meaning of "configure," that 
a "reconfiguration command" is a command that rearranges the previous configuration of the 
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gaming device. Acres, in not so different words, contends that a "reconfiguration command" is a 
command that causes a gaming device to be reconfigured. The Court agrees with these general 
definitions and, in the interest of clarity, will adopt the general construction of that term as proposed 
by Mikohn: a command that rearranges the previous configuration of the gaming device . However, 
the dispute does not end here. 

68. The crux of the dispute between Mikohn and Acres is whether a "pay command" is a 
"reconfiguration command" as described by the patent. Mikohn argues that a -simple "pay 
command," which causes a gaming device to pay a specified amount, cannot be included within the 
definition of a "reconfiguration command" because "pay commands" do not reconfigure the gaming 
device to which it is sent. Acres argues that the specification expressly defines "reconfiguration 
commands" to include "pay commands." In particular, the parties dispute whether one skilled in 
the art would understand that the reconfiguration commands listed in Table 1 of the specification 
are types of pay commands. Table 1 reads as follows: 

Table 1 -Examples of Reconfiguration Commands 

1 . Bonus Pay From Hopper (Coin Format) 

2. Bonus Pay to Credit Meter (Coin Format) 

3. Bonus Pay from Hopper (Dollar Format) 

4. Bonus Pay To Credit Meter (Dollar Format) 

5 . Add Non-cash outable credits to Game 

6. Begin Double Jackpot Time 

7. Stop Double Jackpot Time 

('961 Pat. at col. 23, 11. 36-45.) 

69. Acres, relying on the testimony of its expert, argues that one skilled in the art would 
understand the above examples to be types of pay commands. Mikohn' s expert disagrees, stating 
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that "pay commands" are never referred to as "reconfiguration commands." However, the Court 
need not rely on the testimony of these experts. 

70. In response to an office action wherein Acres sought to overcome an obviousness rejection 
for claim 1 (which was originally claim 28), Acres stated as follows: 

Claim 28 is also amended to further define the means within the 
gaming device for reconfiguring the gaming device as causing the 
gaming device to pay a bonus. This makes clear that the 
reconfiguration relates to a bonus award over and above any regular 
jackpot awarded by the regulated schedule in the gaming device. - 
This distinguishes from Tracy in which [a] single gaming machine 
responds to payout and control signal information from a progressive 
controller dedicated to a bank of machines by making a required 
payout of a progressive jackpot after a jackpot is detected at the 
gaming device. 

(CDS Post Hearing Appendix, Volume 2 at Ex. ZZ, pp. 217-18) (emphasis added). It is clear from 
the above history that Acres was using the term "reconfiguring" to mean changing the mode of the 
gaming device to pay out extra money it would not have paid in its previous standard jackpot mode. 
In other words, Acres was distinguishing "reconfiguration commands," which changes the mode 
of the gaming device to cause the payment of a bonus, from standard "pay commands," which cause 
the payment of standard jackpots. The Court, therefore, agrees with Mikohn that simple "pay 
commands" are not "reconfiguration commands." 

71. In addition, the Court finds that the general definition given to the term "reconfiguration 
command" above should be narrowed in light of the prosecution history and plain language of the 
claim itself. The Court, therefore, adopts the following construction of the term "reconfiguration 
command": a command that rearranges the previous configuration of the gaming device so that the 
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gaming device pays out extra money it would not have paid in its previous configuration. 

8. "Command" 

72. The parties dispute the meaning of the term "command" in claims 1 and 10 of the '882 patent 
and claims 1, 21, 22 and 24 of the '817 patent. CDS and Mikohn argue that the term "command" 
always refers to "reconfiguration commands. " Acres argues that nothing in the claims requires that 
the claimed "command" must necessarily be a reconfiguration command. According to Acres, a 
reconfiguration command is just one of many commands and messages described inthe patent. 

73. As discussed above, the Court construes the term "reconfiguration command" to mean a 
command that rearranges the previous configuration of the gaming device so that the gaming device 
pays out extra money, i.e. a bonus, it would not have paid in its previous configuration. The issue 
presented here is whether the term "command," as that term appears in the claims in dispute, means 
a "reconfiguration command." A plain reading of the claim language reveals that it does. (See '882 
Pat. at col. 38, 11. 8-24 (Claim 1 describing method in which command is issued over the network 
to preselected gaming devices in response to initiation of the bonus play period and "paying a bonus 
at each of said preselected gaming devices in accordance with the command"); at col. 39 at 9-26 
(Claim 10 describing method in which command is issued over the network "to one of preselected 
gaming devices responsive to a predetermined event; and paying at said one gaming device in 
accordance with the command"); '817 Pat. at col. 38, 11. 27-47 (Claim 1 describing method in 
which command is issued over the network and paying a bonus in response to receiving a pay 
command); at col. 40, 11. 33-49 (Claim 21 describing method in which command is issued over the 
network to cause a bonus to be paid upon the occurrence of a predetermined event and "paying the 
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bonus via the gaming device responsive to receipt of the pay command"); at col.40, 11. 50-62 (Claim 
22 describing method in which a command is issued over the network to cause a bonus to be paid 
upon the occurrence of a predetermined event); at col. 41, 1. 13 to col. 42, 1. 8) (Claim 24 
describing method in which a pay command is issued to the gaming device upon the occurrence of 
the predetermined event and "paying the bonus via the gaming device responsive to receipt of the 
pay command").) "[A] court must presume that the terms in the claim mean what they say" unless 
the "language of the claims invites reference to" other sources. Johnson Worldwide; 175 F. 3d at 
989-90. Here, the claims in dispute clearly use the term "command" to mean a "reconfiguration 
command" and, therefore, do not invite reference to the specification or any other source. 
Accordingly, the Court will construe the term "command" as it is plainly used in the claims 
themselves: a command, as that term is used in claims 1 and 10 of the '882 patent and claims 1, 21, 
22 and 24 of the '817 patent, means a reconfiguration command. 

9. "Data Establishing Criteria" 
74. Mikohn and Acres dispute the meaning of the phrase "data establishing criteria" in claims 
1, 21 and 24 of the '817 patent. The parties seek uniform construction of this phrase throughout 
the three claims. In claim 1 of the '817 patent, for example, the claim describes "issuing a 
command over the network including data establishing criteria to cause a bonus to be paid from the 
pool via one of said selected gaming devices upon the occurrence of a predetermined event. " ('817 
Pat. at col. 38, 11. 34-37) (emphasis added). The crux of the dispute between the parties is over the 
term "criteria.". While both parties agree that the phrase "data establishing criteria" refers to 
information that sets up standards, rules or tests to determine whether a bonus is paid, Acres argues 
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that the phrase may also refer to one rule or standard. Mikohn disagrees, arguing that "criteria," 
by its ordinary meaning, is plural for the term "criterion." Acres contends, however, that one 
skilled in the art would understand that the term "criteria" is widely used in the singular form. 

75. The general rule is "that terms in the claim are to be given their ordinary and accustomed 
meaning." Johnson Worldwide, 175 F.3d at 989. In other words, "a court must presume that the 
terms in the claim mean what they say . . . " Id. Only when a term used in a claim invites reference 
to other sources for clarification should a court look beyond the claim language to seek a definition 
other than its plain meaning. Id. at 989-90. Here, Acres chose to use the term "criteria" instead 
of the singular "criterion" in describing claims 1, 21 and 24 of the '817 patent. The ordinary use 
of the term "criteria" is in the plural. Because the claim language is clear, the Court need not look 
to other sources to define this term. 

10. "Associating Each Gaming Device with a Unique Address Code" 

76. CDS and Acres dispute the meaning of the phrase "associating each gaming device with a 
unique address code" in claim 10 of the '882 patent. The full text of that claim is set forth above. 
In pertinent part, that claim describes: 

A method of operating gaming devices interconnected by a host 
computer having a user-operated input device comprising: 
associating each gaming device with a unique address code; 
preselecting less than all of the gaming devices interconnected by the 
host computer responsive to a user-effected action at the input device 
which identifies the preselected gaming devices with the respective 
associated address codes; 

(I882JPat. at col. 39, 11. 9-19) (emphasis added). 

77. CDS argues that the phrase "associating each gaming device with a unique address code" 

37 



17 
18 
19 
20 
21 
22 
23 
24 
25 
26 



means that "each gaming device is connected to a unique address code that is unique among the 
entire network of gaming devices." In other words, each gaming device has its own unique 
identification number, independent of the network connections of which it is a part. Acres argues 
that CDS ' proposed construction describes only one among many possible techniques for associating 
each gaming device with a unique address code. Acres argues that another technique described by 
the patent is a technique in which the gaming devices are distinctly addressed in terms of their 
network connections-It., gaming device #13 connected to controller #3 is distinct from gaming 
device #13 connected to controller #4. Under this example, the uniqueness of each gaming devices' 
address depends on the controller of which it is a part. Acres argues, therefore, that the phrase 
"associating each gaming device with a unique address code" should be construed to mean that each 
one of the "gaming devices has its own address distinct from the address of any other of those 
gaming devices. " The Court agrees with Acres for the following reasons: 
78. Although the claim language is unclear on this point, the specification describes in detail how 
the preferred embodiment of the bonusing invention assigns a unique address to each gaming device. 
See generally '961 Pat. at col. 34, 1. 1 to col. 35, 1. 4 (titled "Assigning Gaming Device 
Addresses"). The specification explains that in the preferred embodiment the gaming devices 
connected to a particular floor controller are each assigned a unique one-byte address consisting of 
a shorthand representation of the four-byte unique identification number associated with the Data 
Communication Node ("DCN") contained in each gaming device. (See id. at col. 34, 11. 2-15.) 
Because a one-byte address allows up to 256 unique addresses, up to 256 gaming devices connected 
to a particular floor controller can be associated with a unique address code: 
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As described above, in the preferred embodiment of the invention, 
the floor controller uses a shorthand token representation of the 
DCN's unique identification number to address the DCN. In the 
preferred embodiment, a singe byte address is used to address is used 
to address a DCN on any given current loop. This one-byte address 
allows up to 256 DCNs to be supported on any given current loop 
network. 

(Id. at col. 34, 11. 2-8); (Acres Br. p. 35 at 1 73.) 

79, The system described in the patent can include multiple floor controllers, with each floor 
controller connected to multiple current loop networks, and with each current loop network 
connecting multiple gaming devices, to support as many as 8,192 separate gaming devices in total. 
(See '961 Pat. at col. 7, 11. 1-7; col. 19, 11. 1-11.) Together with identification of the current loop 
network, the single byte address providing 256 distinct values can then uniquely identify as many 
as 8192 different gaming devices. (Mikohn Br. p. 36 at K 74.) 

80. CDS contends that for purposes of implementing the bonusing invention, one skilled in the 

art would understand that the specification only describes a technique in which the four-byte 

identification number assigned to each DCN is associated with each gaming device as a unique 

address code. The specification explains, however, that this technique is cumbersome because the 

use of a four-byte address instead of a one-byte address creates unnecessary traffic on the network: 

In the preferred embodiment, only 64 such DCNs are connected to a 
single current loop network and therefore the singe byte address is 
more than adequate. The single byte address substantially reduces the 
amount of traffic on the current loop network by reducing the number 
of bytes from four in the unique identification number to one for the 
shorthand token representation. 

('961 Pat. at col. 34, 11. 8-15); (Acres Br. p. 36 at f 75.) Thus, the specification is clear that the 
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invention is not limited solely to the single addressing technique proposed by CDS. 
81. CDS argues, however, that the meaning Acres attaches to the phrase "associating each 
gaming device with a unique address code" does not make sense when it is read in connection with 
the following portion of the specification: 

The personality board... provides a unique identification number that 
the host computer can use to uniquely address the gaming device. 
The personality board allows the devices to be readily removed and 
reinstalled in the network without any manual reconfiguration by the 
operator, such as resetting dip switches. 

('961 Pat. at col. 16, 11. 41-49) (emphasis added). CDS contends that under Acres' definition of 

the phrase "associating each gaming device with a unique address code, " gaming devices could not 

be removed and reinstalled without manually resetting DIP switches . CDS contends that the gaming 

devices can be removed and reinstalled without the use of manual DIP switches only if each gaming 

device has its own unique identification number, independent of the network connections of which 

it is a part. As Acres points out, however, that portion of the specification discussing the removal 

and reinstallation of gaming devices without manual reconfiguration describes only one embodiment 

of the invention. The Court will not limit the scope of the claims to cover just one of the 

embodiments described in the specification. See, e.g.. Speciality Composites v. Cabot Corp., 845 

F.2d 981, 987 (Fed.Cir.1988). 

82. CDS's construction of the phrase "associating each gaming device with a unique address 
code" is limited to just one approach for addressing gaming devices, and improperly ignores other 
embodiments described in the patent specification. See Karlin Technologies, 111 F.3d at 973. 
Indeed, the claim construction urged by CDS excludes the preferred embodiment described in the 
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patent. See Vitronics, 90 F.3d at 1583-84 ("Such an interpretation [excluding the preferred 
embodiment] is rarely, if ever , correct and would require highly persuasive evidentiary support. . . "). 
Accordingly, the Court rejects CDS' proposed construction of that phrase. 

1 1 . "Predetermined Event" 
83. CDS and Acres dispute the meaning of the term "predetermined event" in claim 10 of the 
'882 patent and claim 22 of the '817 patent. Both claims describe a process involving the issuance 
of a command over the network in response to or upon the occurrence of a "predetermined event," 
which causes payment. See '882 Pat. at col. 39, 11. 22-26 ("issuing a command over the network 
to one of said preselected gaming devices responsive to a predetermined event; and paying at said 
one gaming device in accordance with the command"); '817 Pat. at col. 40, 11. 60-62 ("issuing a 
command over the network to cause a bonus to be paid from the pool by one of said preselected 
gaming devices upon the occurrence of a predetermined event"). The parties agree generally that 
a "predetermined event" is an event that is predetermined as to the fulfillment of a time condition 
or other condition. The parties disagree, however, as to the types of examples that can constitute 
a "predetermined event. " The parties dispute, for example, whether "hitting a jackpot" or "any coin 
in event" qualifies as a predetermined event. CDS argues that such events do not qualify as 
"predetermined events" to the extent they are random. CDS argues, for example, that a "coin-in 
event" would be a "predetermined event" only if it were based on a predetermined number of coins- 
in. Acres argues that no such requirement exists and that CDS is improperly limiting the term 
"predetermined, event" to exclude events such as coin-in events, jackpot events and bonus pool 
threshold events. 
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84. The specification does not specifically define the term "predetermined event." The 



specification, however, describes "predetermined events" as triggers which are preset: 

The floor controller also monitors the system for certain event 
triggers in step 532. These triggers can be stored in the data base and 
fetched by the floor controller during its power-up procedures. These 
triggers indicate if and when certain events occur. Examples of event 
triggers include: the drop period, the end-of-day, the bonus period, 
etc. If an event has occurred, the floor controller handles the event 
in step 534... [One type of event] can be referred to as a bonusing 
event. The floor controller checks to see whether the event is a 
bonusing event in step 540. The bonusing events can also be - 
triggered by the time of day. For example, the bonusing event may 
be triggered from midnight to 4:00 a.m. on weekdays. The bonusing 
periods can be specified in the data base. If the triggered event is a 
bonusing event, the floor controller inserts a corresponding 
reconfiguration message in the output message queue in step 542. 
The reconfiguration message includes a reconfiguration command that 
is sent to an appropriate machine. The machine, upon receiving the 
reconfiguration command, reconfigures its payout schedule in 
accordance with the received reconfiguration command, 

('961 Pat. at col. 35, 11. 26-56) (emphasis added). As can be seen from the specification, the events 

described are those that are determined in advance of their occurrence. The specification does not 

include in its discussion of triggering events, events that are random in occurrence. (See id; at col. 

35, 1. 61 to col. 36, 1. 4.) Thus, the Court agrees with CDS that events which are random cannot 

be "predetermined events" as that term is described in the specification. Moreover, the plain 

meaning of the term "predetermine" supports such a view. The term "predetermine" is defined as 

"[t]o determine, decide, or establish ahead of time." WEBSTER'S II NEW RIVERSIDE 

UNIVERSITY DICTIONARY (1984), p. 926. Clearly, an event that is random cannot be 

determined, decided or established in advance of its occurrence. The Court, therefore, will construe 
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the term "predetermined event" as follows: any non-random event that is determined, decided or 
established in advance of its occurrence. 

85. The Court will not, however, decide whether certain coin-in events, jackpot events, bonus 
threshold events, or other examples listed by the parties can be "predetermined events." That task 
is not before the Court. The only task before the Court is determining the meaning of the term 
"predetermined event. " Whether certain examples are "predetermined events" touches upon issues 
of actual infringement. That presents issues of fact, not questions of law to be decided in this 
Court's interpretation of the disputed claims of the patent. 6 

12. "To One Of" 

86. CDS and Acres dispute the meaning of the phrase "to one of" in claim 10 of the '882 patent. 
Claim 10 recites, in pertinent part: "issuing a command over the network to one of said preselected 
gaming devices responsive to a predetermined event; and paying at said one gaining device in 
accordance with the command," ('882 Pat. at col. 39, 11. 22-26) (emphasis added). CDS argues 
that the phrase "to one of" means "to one of" and does not mean "to more than one of." That is, 
CDS contends that the command that is issued over the network can only be sent to one, and only 
one, gaming device. Acres argues, however, that one skilled in the art would understand that "to 
one of" can mean more than one. In other words, Acres contends that the phrase means that the 
command described in claim 10 is issued to at least one gaming device but may be issued to more 
than one gaming device. The Court agrees with CDS on this point. 

6 Indeed, the Court does not have sufficient evidence before it to determine whether each and every 
example disputed by the parties is a "predetermined event." 
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87. Construction of a claim begins with the words themselves, Bell Communications, 55 F.3d 
at 619-20, which are generally given their customary and ordinary meaning. Vitronics, 90 F.3d at 
1582. Here, the claim specifically states that the command is issued to one gaming device. 
Nothing in the language of the claim itself supports Acres' view that the command is issued to more 
than one gaming device. In addition, the last limitation of the claim refers to paying at said one 
oamin° device. The reference to gaming device in the singular bolsters the interpretation that "to 
one of said preselected gaming devices" means only one gaming device. See WMS Gaming Inc. v. 
International Game Tech., 184 F.3d 1339, 1350 (Fed.Cir.1999). Moreover, nothing in the 
specification supports Acres' view that the command discussed in claim 10 can be issued to more 
than one gaming device. In such situations, a court should construe a phrase according to its plain 
meaning: 

* The plain meaning of 'selecting one of said... numbers' is selecting a 
single number, not a combination of numbers. In addition, the last 
limitation of the claim refers to 4 said selected number. ' This reference 
to 'number' in the singular, sense bolsters the interpretation that 
Selecting one of said... numbers' is limited to selecting a single 
number. Nothing in the written description, drawings, or prosecution 
history indicates that the phrases 'one of said... numbers' or 'said 
selected number' should be given anything other than their ordinary 
meaning. 

/^.(internal citation omitted). The Court, therefore, will construe the phrase "to one of," as that 
phrase is used in claim 10 of the '882 patent, according to its plain meaning: the command that is 
issued over the network can be sent to one, and only one, gaming device. 

13. "Paying At Said One Gaming Device" 
88. CDS and Acres dispute the meaning of the phrase "paying at one said gaming device in 
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accordance with the command" in claim 10 of the '882 patent. As discussed above, claim 10 
describes: "issuing a command over the network to one of said preselected gaming devices 
responsive to a predetermined event; and paying at said one gaming device in accordance with the 
command. " ('882 Pat. at col. 39, 11. 22-26) (emphasis added). CDS argues that the phrase "paying 
at said one gaming device" means that payment is made at the gaming device that receives the 
command. Acres contends that the phrase means that "payment must be made at one gaming 
device, but can be made at more than one gaming device, depending on the content of the 
command. " The Court disagrees with Acres for the same reasons that were given in the preceding 
section. The claim language clearly addresses the gaming device in the singular. Moreover, there 
is nothing in the specification that indicates the inventor intended to graft any unique meaning on 
to the plain meaning of the phrase "at said one gaming device." The Court, therefore, will construe 
the phrase to mean what it says: payment is made at the gaming device that receives the command. 

89. CDS also argues that the phrase "paying at said one gaming device" means that payment is 
made at the location o/the gaming device. Under CDS' proposed construction, "payment can be 
made by a dealer, or by the machine, and the payment can be in the form of coins, chips, credits, 
or a receipt redeemable for compensation, as long as the transaction occurs at the gaming device." 
Acres contends that the phrase means that "payment must be automatic, i.e, made by the gaming 
device itself as opposed to manual payment by a person." The issue, therefore, is whether the term 
"at" is used in claim 10 to mean "payment by the gaming device" or "payment at the physical 
location of the gaming device." 

90. The patent's intended meaning for the term "at" is not clear from a reading of the claim 
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language itself. Indeed, dictionary definitions for the term "at" could support either party's view. 
Compare WEBSTER'S H NEW RIVERSIDE UNIVERSITY DICTIONARY(1984), p. 134 at la 
("In the location of") with id. at 9 ("By way of: Through"). Any ambiguity, however, is cleared 
upon reading the specification. 

91 . The specification reveals that "payments at the gaming device " refers to automated payments 
made by the gaming device. For example, the specification discusses that manual payment of bonus 
awards is cumbersome and inefficient and that the invention fills a need for automated payment of 
bonus awards: 

An example of such bonsuses include a "double jackpot" wherein a 
player hitting a jackpot is paid double the jackpot amount. Currently 
this is implemented by having an attendant manually payout the 
additional payout amount. This manual technique, however, is 
cumbersome and inefficient to administer because an attendant must 
be constantly supervising the bonusing gaming devices. Accordingly, 
a need remains for an automated method and apparatus to provide 
bonusing for gaming devices. 

('961 Pat. at col. 2, 11. 9-18) (emphasis added); (Acres Br. p. 40 at 1 82.) In addition, the 

specification discusses how bonuses awarded are "automatically paid out in addition to the payout 

amount determined by the machine's default payout schedule." (See '961 Pat. at col. 26, 11. 16- 

21.)(emphasis added). Further, the specification discusses "automatic mystery jackpots," which 

"allow a machine to payout a mystery jackpot even when a jackpot was not won. " (See '961 Pat. 

at col. 36, 11. 26-29) (emphasis added); (Acres Br. p. 41 at 1 83.) Clearly, this language would 

have alerted one skilled in the art that the inventor used the phrase "paying at said one gaming 

device" to mean automatic payment by the gaming device itself. 
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14. "Bonus Pool" 

92. CDS and Acres dispute the meaning of the term "bonus pool" in claim 19 of the '882 patent 
and claim 22 of the '817 patent. Claim 19 is a method claim that is dependent on claim 10. Claim 
19 includes all the steps of claim 10 plus the step of "allocating a predetermined percentage of the 
cumulative amount wagered at all of the preselected gaming devices to a bonus pool and wherein 
paying at said one gaming device in accordance with the command comprises paying said pool at 
said one gaming device." ('882 Pat. at col., 11. 4 1-46) (emphasis added). Claim 22 of the '817 
patent describes "allocating a predetermined percentage of the money played to a bonus pool; and 
issuing a command over the network to cause a bonus to be paid from the pool by one of said 
preselected gaming devices upon the occurrence of a predetermined event. " ('871 Pat. at col. 40, 
11. 58-62) (emphasis added). CDS argues that a "bonus pool" is "an accounting pool created for the 
purpose of turning bonuses on and off" and cannot mean "a progressive escrow account." CDS 
further argues that although the claims state that payments are made out of the pool, the 
specification does not describe this function and that, therefore, this claim is invalid as a matter of 
law. Acres argues that CDS is reading a narrow interpretation of the term "bonus pool" into the 
claims. Acres argues that the term "bonus pool" means a "pool for collecting money that may be 
paid as one or more bonuses. " In addition, Acres argues that, for purposes of claim 19 of the '882 
patent, the limitation of "paying said pool at said one device" limits the invention of claim 10 "to 
a progressive jackpot paid to a single player." 

9-3. - The language of the claims is clear. In claim 19 of the '882 patent, the term "bonus pool" 
is described as a pool that collects money that may be paid as the entire amount of the bonus 
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collected (See '882 Pat at col., 11. 41-46 ("allocating... percentage... of... amount wagered to a bonus 



pool and. . .paying said pool) (emphasis added)). In claim 22 of the '817 patent, however, the term 
is described as a pool that collects money that may be paid as a portion of the amount of the bonus 
collected (See '871 Pat. at. col. 40, 11. 58-62. ("allocating... percentage... of... money played to a 
bonus pool and... cause a bonus to be paid from the po<9/")(emphasis added).) 

94. Moreover, the Court finds that the specification does discuss paying progressive amounts 

from the "bonus pool. " The specification describes the progressive jackpot promotiorrin which any 

number of gaming devices may be combined into a progressive jackpot: 

Another reconfiguration command allows any number of machines on 
the network to be combined in a common jackpot having a common 
jackpot payout schedule, wherein the reconfiguration command 
reconfigures the selected machines to payout in accordance with the 
common jackpot payout schedule. In this case, the reconfiguration 
message would be queued up for each of the selected machines to be 
combined in a common jackpot. One example of a common jackpot 
is a progressive jackpot. Unlike the prior art progressive jackpot 
systems, however, the progressive jackpot according to the invention 
is not limited to a predetermined number of machines. In the prior 
art progressive jackpot systems, a bank of machines are connected to 
a common progressive jackpot controller and only those machines can 
be included in the progressive jackpot. In contrast, any machine on 
the network, including those connected to other floor controllers can 
be combined into a common progressive jackpot. 

('961 Pat. at col.. 36, 11. 5-22); (Acres Br. p. 25 at f 54.) 

95. The specification describes how the progressive jackpot embodiment described above pays 
the progressive amount from the "bonus pool." (See '961 Pat. at col. 36, 11. 37-39.) Indeed, the 
specification discusses payment of progressive bonuses in describing how the bonus pool is 
managed: 
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This system also allows for machines connected to different floor 
controllers to be combined into a single bonusing promotion. In this 
case, one of the floor controllers assumes primary responsibility for 
managing the bonus pool while the other floor controllers act as 
intermediaries between the primary floor controller and the machines 
connected to the other floor controllers. Thus, the system according 
to the invention allows for much. greater flexibility in running 
bonusing promotionals that heretofore possible. Prior art systems 
required certain predetermined machines to be connected into a bank 
for any given bonus award such as a progressive bonus. The system 
according to the invention allows any machine in the casino to be 
combined in a bonus type situation. The system also insures that the 
bonusing promotionals will operate substantially in the black, i.e., - 
the bonus pool is greater than the bonus payouts. 

('961 Pat. at col. 37, 11, 37-52)(emphasis added); (Acres Br. p. 26 at 1 55.) The Court finds that 
the specification would alert one skilled in the art that progressive awards can be paid from the 
"bonus pool." 

96. Based on these findings, the Court agrees with Acres insofar as it argues that nothing in the 
claim language requires narrowing the plain meaning of "bonus poor to the narrow interpretation 
proposed by CDS. See Johnson Worldwide, 175 F.3d at 989-90. 

97. The Court, therefore, makes the following conclusions: First, the Court will adopt the plain 
meaning of the term "bonus pool." With respect to claim 19 of the '882 patent, the term "bonus 
pool" means a pool that collects money that may be paid as the entire amount of the bonus collected. 
With respect to claim 22 of the '817 patent, the term means a pool that collects money that may be 
paid as a portion of the amount of the bonus collected. Second, the Court concludes that the term 
"bonus pool" should be construed to include within its meaning a progressive -pool. 

15. "Issuing a Command to Cause a Bonus to be Paid Upon the Occurrence... 
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of a Predetermined Event" 

98. CDS and Acres dispute the meaning of the phrase "issuing a command to cause a bonus to 
be paid from the pool by one of said preselected gaming devices upon the occurrence of a 
predetermined event" in claim 22 of the '817 patent. (See 817 Pat. at col. 40, 11. 50-62.) CDS 
argues that the phrase means that "the command must cause the bonus to be paid." Acres argues 
that the phrase means that "the bonus is paid upon the occurrence of the predetermined event." 

99. The Court finds that the claim language lends support to both parties' proposed 
constructions. On the one hand, the claim appears to state that the command causes the bonus to 
be paid. On the other hand, the claim can be read to mean that the bonus is not paid until the 
occurrence of the predetermined event. The Court therefore finds the claim language to be 
ambiguous. Accordingly, the Court may look to the specification for guidance in interpreting this 
phrase. See Johnson Worldwide, 175 F.3d at 990. 

100. The specification provides support for Acres' position. In discussing the implementation of 
"automatic mystery jackpots," for example, the specification provides that a reconfiguration 
command specifies that a jackpot occurs after the occurrence of a predetermined event: "[T]he 
reconfiguration command can specify that the mystery jackpot is to occur after a certain number of 
coins, a certain number of handle pulls, or a variety of other conditions specified by the 
reconfiguration commands. " ('961 Pat. at col. 36, 11. 29-35)(emphasis added). CDS does not cite 
to any portion of the specification that would support its proposed construction. Accordingly, the 
Court- concludes that the phrase "issuing a command to cause a bonus to be paid upon the 
occurrence of a predetermined event" means that the bonus is paid upon the occurrence of the 
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predetermined event. 

RECOMMENDATION 

It is the recommendation of the undersigned United States Magistrate Judge that the Court 
adopt the foregoing findings of fact and conclusions of law. 
DATED this 24 th day of May, 2000. 



LAWRENCE R. LEAVITT 

UNITED STATES MAGISTRATE JUDGE 
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I am an engineer in the field of electronics design. Previously, I was a senior 
engineer at Intel Corporation, where I specialized in assisting customers of Intel with the 
design of products and systems utilizing Intel microprocessors and peripherals. Since 
1989, I have worked primarily in the casino industry, designing electronic gaming 
systems and other electronic products associated with the casino industry. Prior to my 
beginning my work in the gaming industry, I received formal training in both electronics 
and computers. I have a degree in electronics technology and another in management 
information systems. 

For my work in the casino industry, I have received three United States patents. 
They include U.S. Patent 5,586,936 ("Automated gaming table tracking system and 
method therefor"), U.S. Patent No. 5,642,160 ("Digital image capture system for photo 
identification cards'')/ U.S. Patent No. 5,550,359 ('Time and attendance system and 
method therefor "). 



For purposes of preparing this report, I have reviewed the following documents: 



1. 


United States Patent No. 5,655,961; 


2. 


United States Patent No. 5,752,882; 


3. 


United States Patent No. 5,280,909; 


4. 


United States Patent No. 4,652,998; 


5. 


A Great Britain patent application entitled "Systems for Playing Games," 




filed on October 20, 1983 and published on July 10, 1985; 


6. 


An SB-2 statement filed by Acres Gaming with the SEC on September 20, 



1993. 



Claim 10 of the '882 patent reads as follows: 

A method of operating gaming devices interconnected by a host computer 
having a user-operated input device comprising: 

associating each gaming device with a unique address code; 

preselecting less than all of the gaming devices interconnected by the 
host computer responsive to a user-effected action at the input device 
which identifies the preselected gaming devices with the respective 
associated address codes; 

using the network to track activity of the preselected gaming 
devices; 
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issuing a command over the network to one of said preselected 
gaming devices responsive to a predetermined event; and 

paying at said one gaming device in accordance with the command. 

It appears that, on July 10, 1985, the British patent office published the patent 
application filed by Mecca Leisure Limited in Great Britain directed to "Systems for 
Playing A Game/' That patent application describes the invention described in claim 10 
of the '882 patent. 

More specifically, the Mecca Leisure patent application describes a gaming system 
that comprises a host computer ("control unit") interconnected to a plurality of gaming 
devices ("play stations''). The host computer has an input device with which the system 
operator ("caller") can select less than of the gaming devices for purposes of playing a 
particular game. Once the system operator selects the gaming devices for participation 
in the game, the other gaming devices are locked out of the game. As described in the 
patent application, the game is played over and over until there is a single winner. The 
host computer then sends a command to the winning device to signify the win and pays 
credits to the winning device. 



Below is a chart that sets forth the elements of claim 10 of the '882 patent on the left 
and the matching description in the Mecca Leisure patent application on the right. 



'882 Patent, Claim 10 


Mecca Leisure Patent Application, No. GB 2151 054 A 


A method of operating 
gaming devices 
interconnected by a host 
computer having a user- 
operated input device 
comprising: 


The Mecca Leisure patent application states that "[t]here is 
provided a system for playing a game, comprising a 
central apparatus and a plurality of remote uncommitted 
programmable apparatuses each of the remote 
apparatuses being arranged to receive at least part of a 
game program from the central apparatus." [1:13-18] 

The Mecca Leisure patent application expressly provides 
that it covers a "system for playing a game comprises a 
control unit 3 connected to a plurality of plav stations 5 by 
a bus 18/' [Abstract.] It further states that "[t]he remote 
apparatuses, the central apparatus, and the monitors may 
be connected to a common bus, preferably of the serial 
data type." [1:130 to 2:1-3] 

The patent application specifically states that the control 
unit "comprises a hand-held control unit 14 for controlling 
progress of the game." [2:77-78] 


associating each gaming 
device with a unique 


The patent application expressly states that "[e]ach remote 
apparatus and monitor will generally have a unique 
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address code; 


address." [2:9-101 The patent application further states: 
"The play stations 5, the display units 19, and the check 
units 7 and 20 perform an initialization routine which 
enters the address of each unit as set in the switches 35 
and prepares the unit to receive data from the bus 18/' 
f3-1 08-1 131 It further states that "Hln narticular the too 
right comer of the screen 50 gives the player address, in 
this case 12' with the address being unique to the 
particular plav station." [3:75-78] 


preselecting less than all 
of the gaming devices 
interconnected by the 
host computer 
responsive to a user- 
effected action at the 
input device which 
identifies the 
preselected gaming 
Hpvirps with thp 
respective associated 
address codes; 


When the system operator ("caller") decides to commence 
the game, he or she actuates a key on an input device 
connected to the host computer to prevent further players 
from joining a particular game. In this manner, he or she 
selects less than all of the gaming devices for the game. 
Specifically, the Mecca Leisure patent application states: 
"When the caller judges that a sufficient number of 
players have joined the game, he actuates a kev on the kev 


pad 14 to cause the game to proceed to the next operation. 
At this stacp no furthpr nlav stations 5 mav ioin that 


particular game, although coins or tokens may be inserted 
so as to prepare a non-operative play station for the next 
game." [4:44-52] 


using the network to 
track activity of the 
preselected gaming 
devices; 


In the Mecca Leisure system, the activities of the "pre- . 
selected" play stations are tracked to determine whether a 
win is scored on one of the selected play stations. The 
patent application states as follows: "A win is scored 
when one of the four digit numbers in the box 57 of one of 
the play stations corresponds exactly to the four digit 
number in the box 56 and common to all play stations. 
This may be signaled automaticallv to the control unit 3." 


[4:65-71] It is additionally clear that the host computer 
tracks the activity of the gaming devices because if a game 
is not won, the host computer must start a new game. The 
patent application states: "[I]f no winning combination is 
found for the four digit number generated by the control 


unit, then a further four digit number is generated and 


suoolied to the olav stations and the orocedure is 
continued until a winning combination is found. In 
general, such a winning combination will normally be 
found within four such 'plays. [4:74-82] 


issuing a command over 
the network to one of 


In the Mecca Leisure system, when a winning 
combination is claimed, the display of the number in the 
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said preselected gaming 
devices responsive to a 
predetermined event; 
and 


box 56 on all of the screens of play stations flashes to 
signify a claimed win, which means that a command is 
issued by the control unit to one of the "preselected" play 
stations to flash the number in the box 56. Each of the 
"preselected" play stations is responsive to a claim of a 
winning combination, a predetermined event. The patent 
application states: "When a winning combination is 
claimed bv ©Deration of one of the call switches 55 the 
display on the display unit 19 flashes, as does the display 
of the number in the box 56 on all of the screens of the 
play stations to signify a claimed win." [4:86-91] 


paying at said one 
gaming device in 
accordance with the 
command* 


The player at the winning play station is paid by credits at 
the play station. The screen 50 at each of the play stations 
shows the credits obtained. The patent application states: 
"[T]he display provided by all of the play stations 5 has 
the format shown in Figure 5, this format comprising 
information which is thus common to all of the play 
stations. . . . Below this is information concerning the 
price of each game, the stake paid, and anv credits 
obtained." [3:71-85] In addition, the "control unit 
performs various "housekeeping" functions and, in 
particular, supplies information to a cashier on the screen 
11, such as ... the total 'credits' from wins ..." [4:103-107] 
Since the control unit is resoonsible for surmlvincr 
information regarding "credits from wins," it is clear that 
it also supplies the play stations with the credit 
information. 



As such, the system described in the Mecca Leisure patent application is the same 
as the invention specified in claim 10 of the '882 patent. In addition, the Mecca Leisure 
patent application describes fully the subject gaming system and someone knowledgeable 
with respect to designing gaming systems would be able to construct the device from 
reading the Mecca Leisure patent application. 

I have also reviewed United States Patent No. 4,652,998 (the "998 patent) issued to 
Koza et al. on March 24, 1987 and filed on January 4, 1984. The '998 patent describes a 
video amusement gaming system with pool prize structures including remote game 
terminals and a central controller with two-communications between the remote game 
terminals and the central controller. Prize awards are based upon random shuffling of 
a set of prize awards among a predetermined pool of plays for each remote game 
terminal. The shuffling of prizes is based upon a random seed produced either by the 
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remote terminal of the central controller or by both. The '998 patent describes the 
invention described in claim 10 of the '882 patent. 



'882 Patent, Claim 10 


U.S. Patent No. 4,652,998 


A method of ODeratint? 

gaming devices 
interconnected by a host 
computer having a user- 
operated input device 
comprising: 


The '998 Da tent states 1 "Each remote terminal 20 is 
coupled , as shown, by a communication medium 22 to a 
central controller 24, which is primarily comprised of a 
computer.... The central controller 24 maintains 
supervision over the entire network of remote terminals 


20 handling, for example, validation, security, and seeding 
of pools, among other tasks/' [2:53 to 3:4] 


associating each gaming 
device with a unique 
address code; 


The '998 patent states: "A polling procedure is utilized, 
whereby the telephone number of each terminal controller 


70 is called in sequence, followed by transfer of data from 
the central controller 24 or a message from the central 
controller 24 requesting data." 
[20:58-62] 


preselecting less than all 
of the gaming devices 
interconnected by the 
host computer 
responsive to a user- 
effected action at the 
input device which 
identifies the 
preselected gaming 
devices with the 
respective associated 
address codes; 


The '998 patent states: "The central control of the lottery 
system permits a number of unique system capabilities. 
One such capability is an electronic market survey. The 
sophisticated centraliv controlled lottery system can draw 


a random sampling of players who can be asked to 


participate in the survey. In the electronic marketing 
survey a free game play is offered on the remote terminal 
if the player will answer a few, simple market survey 
questions. This, on a random, or other basis a 
predetermined number of plays in each mini-pool are 
selected as market survey free plays. The remote terminal 
displays on the video monitor the offer of a free game in 
exchange for answers to the market questions and allows 
the player to accept or reject the offer. Assuming the offer 
is accepted the basic questions, preferably yes-no 
questions, are displayed beginning with marital status, 
and sex, followed by questions about lottery use, level of 
education,, a tie, location, etc. The ulaver answers the 
questions using the player control devices 57. A speech 
recognition unit is particularly suitable for input of survey 
answers. This market survey could also be sold to others 
to permit market surveys relating to other than lottery 
markets. At the conclusion of the questions, a free game is 
provided/' [22:60-23:15] 
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using the network to 
track activity of the 
preselected earning 
devices; 


The '998 patent states: ''The communications medium 22, 
in which the preferred embodiment is a telephone 
network, links the remote terminal 20 to the central 
controller 24 to permit, inter alia, a detailed accounting of 
terminal activity upon request from the central controller 
24/' [6:56-7:3] 


issuing a command over 
the network to one of 
said preselected gaming 
devices responsive to a 
predetermined event; 
and 


"At the conclusion of the questions, a free game is 
provided.." 


paying at said one 
gaming device in 
accordance with the 
command. 


"At the conclusion of the auestions, a free eame is 
provided/' 



As such, the system described in the '998 patent is the same as the invention 
specified in claim 10 of the '882 patent. In addition, the '882 patent describes fully the 
subject gaming system and someone knowledgeable with respect to designing gaming 
systems would be able to construct the device from reading the '882 patent 

It also appears that on September 20, 1993, Acres filed an "SB-2" statement with the 
SEC that described fully the invention described in claim 10 of the '882 Patent. The SB-2 
statement describes an Acres gaming system called "Concept III" that comprises "five 
products/' including "casino accounting, player tracking, progressive jackpot systems for 
table games, progressive jackpot systems for gaming machines, and bonusing systems." 
As described in the SB-2 statement: "Concept III and its component products are a 
modular, integrated system. The casino accounting, player tracking and game promotion 
modules can be purchased and installed individually or as components of an integrated 
system." 

The SB-2 further states that a "Concept III installation includes electronic hardware 
installed in the slot machines, personal computers that serve as controllers for groups of 
slot machines, and software to record and analyze data, generate reports to casino 
management, and operate progressive jackpot and bonusing systems." The SB-2 also 
explains that "Concept HI employs personal computer technology, and is designed to take 
advantage of future improvements in such technology." 

With respect to the Concept in progressive jackpot system for gaming machines 
product, the SB-2 describes the product as follows: 
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A progressive jackpot system links a number of slot machines to 
generate a collective jackpot. As coins are played in the machines, a portion 
of each coin is allocated to the creation of the jackpot. Other progressive 
jackpot systems require a controller to be installed at the same location as 
the machines that are linked to the jackpot. In contrast, a Concept III 
progressive jackpot system is programmed remotely from a personal 
computer. This method of programming enables the casino manager to 
determine which machines are linked to the progressive jackpot, and to 
establish various parameters such as starting jackpot amounts, rates of 
increment, and limits, if any, on the jackpot. The flexibility provided by 
Concept III enables the casino manager to design, alter and readily 
implement new progressive jackpot promotions which may be created from 
time to time. 



A chart comparing the content of the SB-2 statement against the elements of Claim 
10 of the '882 Patent is set forth below. 



'882 Patent, Claim 10 


SB-2 Statement Filed with SEC on September 20, 1993 


A method of operating 
gaming devices 
interconnected by a host 
computer having a user- 
operated input device 
comprising: 


Acres's SB-2 statement states that "personal 
computers... serve as controllers for groups of slot 


machines/' It also provides that ''a Concept III 
progressive jackpot system is programmed remotely from 
a personal computer/' 


associating each gaming 
device with a unique 
address code; 


Associating each gaming device with a unique address is 
inherent. The SB-2 statement clearly describes a personal 
computer networked with a plurality of gaming devices. 
In any such network system, each device must have a 
unique address. 


preselecting less than all 
of the gaming devices 
interconnected by the 
host computer 
responsive to a user- 
effected action at the 
input device which 
identifies the 
preselected gaming 
devices with the 
respective associated 


Acres's SB-2 statement states that "programming [the 
Concept III progressive jackpot system remotely from a 
personal computerl enables the casino manager to 
determine which machines are linked to the progressive 


jackpot." 
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address codes; 




using the network to 
track activity of the 
preselected gaming 
devices; 


The tracking of preselected gaming devices is inherent in 
the statement that "[a]s coins are played in the machines, a 
portion of each coin is allocated to the creation of the 


jackpot." 


issuing a command over 
the network to one of 
said preselected gaming 
devices responsive to a 
predetermined event; 
and 


By definition, a "progressive jackpot" is won by a player 

piaVlllH al a II laLJlillC... Ill US.CLI IU lilc jaLJsjJtJl. lilt. OD 

further states that "Concept III, with its ability to deliver 
instructions to the slot machine, enables the casino to 
automate the payment of and accounting for double 


jackpot and other bonus programs." 


paying at said one 
gaming device in 
accordance with the 
command. 


By definition, a "progressive jackpot" is paid to the player 
who wins the jackpot." The SB-2 further states that 
"Concent ITT with its abilitv to deliver instructions to the 
slot machine, enables the casino to automate the payment 
of and accounting for double jackpot and other bonus 
programs." 


As of the time it was published in September 1993, the disclosure of the SB-2 was 
sufficient to enable a person skilled in the art of designing gaming systems to construct 
a device meeting claim 10 of the '882 patent. It is clear from the SB-2 statement that a 
computer network is being discussed. Computer networks were well known in the art 
and once it was determined to build the system, it would be a simple matter of 
programming to complete it. 

Finally, I have also reviewed a "Concept III" brochure that I understand was 
circulated in the gaming industry. The Concept III brochure teaches the method 
described in Claim 10 of the '882 patent. 


'882 Patent, Claim 10 


The Concept EI Brochure 


A method of operating 
gaming devices 
interconnected by a host 
computer having a user- 
operated input device 
comprising: 


The figure in the Concept EI brochure depicts gaming 
devices interconnected to a host computer. It also states 
that "the system is programmed from a personal 
computer." [p. 3] 


associating each gaming 
device with a unique 
address code; 


"Advanced identification techniques let you specify the 
machine house number as you install it. If the machine is 
later moved, it is automatically re-located by the system." 
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[p. 3] 


preselecting less than all 
of the gaming devices 
interconnected by the 
host computer 
responsive to a user- 
effected action at the 
input device which 
identifies the 
preselected gamine 
devices with the 
respective associated 
address codes; 


The Concept HI brochure states: ''You select which 
machines are used in which promotions, connect your 
signage and information displays (if any) and begin 
operation. Concept III allows any number of different 
promotions to operate simultaneously/' [p. 2] 

"You simply type in which machines are connected to 
which links and describe the starting jackpots amounts, 
increment rates, limits if any, etc." [p. 3] 


using the network to 
track activity of the 
preselected gaming 
devices; 


"Since Concept III monitors slot activities, it collects all 
information required for proper slot accounting reports." 
(p. 4] 

"Concept HI also records how long the customer spends at 
each machine and records the number of coins won, 
counts games played and hand paid jackpots won." [p. 5] 


issuing a command over 
the network to one of 
said preselected gaming 
devices responsive to a 
predetermined event; 
and 


"We have developed new communication protocols with 
Bally and IGT that allow the AutoScan module to tell the 
machine to pay money from the hopper, place extra 
credits on the credit meter or allow play without 
depositing coins. AutoScan can even command the 
machine to pay all jackpots at two or three times the 
normal rate and communicate with customers through 
displays mounted on the machine." [p. 1-2] 

"AutoScan provides full accounting of bonus payments 
and requires no human intervention for bonus award 
payments." [p. 2] 


paying at said one 
gaming device in 
accordance with the 
command. 


"Concept III automates double jackpot payments by 
causing the machine hopper to pay bonus amounts/' [p. 2] 



In addition to the above-discussed publications and prior art references, at the time 
the '882 patent was filed, there were several networked slot accounting and player 
tracking systems on the market each of which would have met most, if not all, of the 
claims in the '882 patent. Furthermore, anyone moderately skilled in the art at that time 
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could have constructed the systebn 
shorty the system described by this 
published references at the time 



As mentioned above, I 
understand that Acres Gaming 
9 of that patent and that a pay 
controller is a "reconfiguration 
to be correct, claim 9 would be nil 
patent) issued to Tracy on June 



have 



asserts' 



described by the '882 patent with relative ease. In 
'882;patent was fully disclosed in various prior art or 
wasifiled. 



also reviewed United States Patent No. 5,655,961. I 
that Mikohn's MoneyTime system infringes claim 
command made to a slot machine by the MoneyTime 
nrnand." However, accepting Aa^Gaming's position 
y described by United States Patent No. 5,280,909 ('909 
"v 1994 and filed on February 6, 1992. 



25, 

The '909 patent described a gaming system in which a pZuralitv of gaming 
machines are provided with an additional progressive jackpot gaming system which 
allows players on the gaming ma ihines to play for a jackpot provided by the progressive 
system. The controller of the pa;ogressive system generates in random fashion at the 
beginning of a game cycle a jackpot-win value for the progressive jackpot which is 
displayed to the players of the g aming machine from the beginning of the game cycle. 
The controller also randomly generates a parameter for use with unit bet information 
form, the gaming machines in detennining a current jackpot value. When the current 
jackpot value is brought to the ja( Jcpot-win value, the gaming machine responsible is the 
winner of the progressive jackpDt The progressive controller also transmits a signal 
which is supplied to a winning gaming machine and causes the machine to make the 
jackpot payout. 



Claim 9 of the '961 patent 
the bonus pool level exceeds a 



includes "sending the reconfiguration command after 
tifrm-on level/' The Tracy patent states as follows: 



"When a time is reached in which the unit bet information from a register results 
in an incremented value of JP e and which equals JP W the CPU 21 determines that 
the progressive jackpot las bieen won. At mis point, the particular gaming 
inachine whose unit bet u ^formation resulted in the win is assessed the winner of 
the progressive game. T. te CPU 21 then advises the winning machine over the 
respective interface and i ne. .[5:29-57] 

I have not testified as an expert witness previously. I have not published any 
professional writings other ttuuf the three patents identified above. I charge $125 per 
hour as an expert in this matted 

Executed this 4fr day if February. 1999. 
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STEVE MORRIS 
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SCHRECK & MORRIS 
1200 Bank of America Plaza 
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Las Vegas, Nevada 89101 
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STEVEN E. SHAPIRO 
GEORGE M. BORKOWSKI 
D. JAMES CHUNG 
HOWARD H. SEO 

MITCHELL SILBERBERG & KNUPP LLP 
1 1377 West Olympic Boulevard 
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Telephone: (310)312-2000 
Facsimile: (310)312-3100 

Attorneys for Defendant 
Mikohn Gaming Corporation 



RECEIVED 

JUL 0? 1393 
PERKINS COIE 



UNITED STATES DISTRICT COURT 
DISTRICT OF NEVADA 



Acres Gaming Inc., 



Plaintiff, 



Mikohn Gaming Corporation, Casino Data 
Systems, New York New York Hotel and 
Casino, LLC, and Sunset Station Hotel and 
Casino, 

Defendants. 



Mikohn Gaming Corporation, 

Counter-Claimant, 



v. 



Acres Gaming Inc., 



Counter-Defendant. 



CASE NO. CV-S-2W3S3-HDM (LRL) 
(Base File) 



EXPERT REPORT OF MICHAEL J. 
BENNETT PURSUANT TO FED. R. 
CIV. P. 26(A)(2) 



I, Michael Joseph Bennett, the undersigned, state as follows: 
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Mitchell Silberben; & 
Knupp LLP 



I am an engineer in the field of electronics design. Previously, I was a senior engineer at 
Intel Corporation, where I specialized in assisting customers of Intel with the design of products 
and systems utilizing Intel microprocessors and peripherals. Since 1989, 1 have worked primarily 
in the casino industry, designing electronic gaming systems and other electronic product^ 
associated with the casino industry. Prior to my beginning my work in the gaming industry, I 
received formal training in both electronics and computers. I have a degree in electronics 
technology and another in management information systems. 

For my work in the casino industry, I have received three United States patents. They 
include U.S. Patent 5,586,936 ("Automated gaming table tracking system and method therefor"), 
U.S. Patent No. 5,642,160 ("Digital image capture system for photo identification cards"), U.S. 
atent No. 5,550,359 ("Time and attendance system and method therefor"). 

For purposes of preparing this report, I have reviewed the following documents: 
United States Patent No. 5,280,909; 
United States Patent No. 4,652,998; 
United States Patent No. 5,242,163 (the "' 163 patent"); 
United States Patent No. 5,820,459 (the "'459 patent"); 
United States Patent No. 5,836,817 (the "'817 patent"); 

A Great Britain patent application entitled "Systems for Playing Games," filed on 
October 20, 1983 and published on July 10, 1985, filed by Mecca Leisure Limited 
in Great Britain (the "Mecca Leisure patent"); 

An SB-2 statement filed by Acres Gaming with the SEC on September 20, 1993; 
and 

Acres's Concept III Marketing Brochure. 



1. 
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3. 
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It appears that, on July 10, 1985, the British patent office published the patent application 
filed by Mecca Leisure Limited in Great Britain directed to "Systems for Playing A Game." That 
latent application describes the invention described in Claim 1 of the '459 patent. 

More specifically, the Mecca Leisure patent describes a gaming system that comprises a 
lost computer ("control unit") interconnected to a plurality of gaming devices ("play stations"), 
rhe host computer has an input device with which the system operator ("caller") can select less 
han of the gaming devices for purposes of playing a particular game. Once the system operator 
telects the gaming devices for participation in the game, the other gaming devices are locked out 
)f the game. As described in the patent, the game is played over and over until there is a single 
vinner. The host computer then sends a command to the winning device to signify the win and 
>ays credits to the winning device. 



Table 1 below sets forth the elements of Claim 1 of the '459 patent on the left and the 
aatching description in the Mecca Leisure patent on the right. 

TABLE 1 



'459 Patent, Claim 
1 



Mecca Leisure Patent No. GB 2 1 5 1 054 A 



A system for 
operating a 
plurality of gaming 
devices, the system 
comprising: 



The Mecca Leisure patent states that "[t]here is provided a system for 
playing a game , comprising a central apparatus and a plurality of remote 
uncommitted programmable apparatuses , each of the remote apparatuses 
being arranged to receive at least part of a game program from the 
central apparatus. " [1:13-18] 

Further, the Mecca Leisure patent expressly provides that it covers a 
" system for playing a game comprises a control unit 3 connected to a 
plurality of play stations 5 by a bus 18." [Abstract.] 



a host computer, 
said host computer 
including means for 
generating a 
reconfiguration 
command; 



The Mecca Leisure patent states that "[t]here is provided a system for 
playing a game, comprising a central apparatus and a plurality of remote 
uncommitted programmable apparatuses, each of the remote apparatuses 
being arranged to receive at least part of a game program from the 
central apparatus ." [1:13-18] 

Further, the Mecca Leisure patent expressly provides that it covers a 
"system for playing a game comprises a control unit 3 connected to a 
plurality of play stations 5 by a bus 18." [Abstract.] And, it states that 



1937.3 



3 







1 

2 




"ft]he remote apparatuses, the central apparatus, and the monitors mav he 
connected to a common bus, preferably of the serial data type." [ 1 : 1 30 to 
2:1-3] 


4 

5 
6 
7 
8 




In the Mecca Leisure system, when a winning combination is claimed, 
the display of the number in the box 56 on all of the screens of play 
stations flashes to signify a claimed win, which means that a command is 
issued by the control unit to one of the "preselected" play stations to 
reconfigure the display of the displav to flash the number in the box 56. 

Even if Acres interprets the reconfiguration command to be only a pay 
command, the Mecca Leisure patent anticipates the reconfiguration 
command" because in the Mecca Leisure patent, the player at the 
winning play station is paid by credits at the play station in response to 
the command received from the central appratus. 


9 
10 
11 


a user-operated 
input device 
connected to said 
host computer; 


The Mecca Leisure patent specifically states that the control unit 
comprises a hand-held control unit 14 for controlling progress of the 
game." [2:77-78]. 

"The controller unit has a keypad." [2:69-70]. 


12 
13 

14 

1 


a network 
interconnecting the 
gaming devices to 
the host computer; 


The Mecca Leisure patent expressly provides that it covers a "system for 
playing a game comprises a control unit 3 connected to a plurality of 
play stations 5 by a bus 18." [Abstract.] And, it states that "ftjhe remote 
apparatuses, the central apparatus, and the monitors mav be connected 
to a common bus. preferably of the serial data tvpe." [ 1 : 1 30 to 2: 1 -3] 


15 
16 
17 


means for 
preselecting less 
than all of the 
gaming devices 
interconnected to 
the host computer 


When the system operator ("caller") decides to commence the game, he 
or she actuates a key on an input device connected to the host computer 
to prevent further players from joining a particular game. In this manner, 
he or she selects less than all of the gaming devises for the game. 
Specifically, the Mecca Leisure patent states: "When the caller judges 
that a sufficient number of players have ioined the game, he actuates a 


18 


responsive to 
user-effected action 


key on the key pad 14 to cause the game to proceed to the next operation. 
At this stage, no further play stations 5 mav join that particular game. 


19 


at said input 
device; 


although coins or tokens may be inserted so as to prepare a non-operative 
play station for the next game." [4:44-52] 


20 
21 
22 
23 


means within the 
computer for 
transmitting the 
reconfiguration 
command to one of 
the preselected 
gaming devices; 


In the Mecca Leisure system, when a winning combination is claimed, 
the display of the number in the box 56 on all of the screens of play 
stations flashes to signify a claimed win, which means that a command is 
issued by the control unit to one of the "preselected" play stations to 
flash the number in the box 56. 


24 
25 
26 
27 


means within each 
gaming device for 
receiving the 
reconfiguration 
command 
transmitted to the 
gaming device; and 


Each of the "preselected" play stations is responsive to a claim of a 
winning combination, a predetermined event. The patent states: "When a 
winning combination is claimed by operation of one of the call switches 
55, the display on the display unit 19 flashes, as does the display of the 
number in the box 56 on all of the screens of the play stations to signify a 
claimed win." [4:86-91] 


28 


means within each 


The player at the winning play station is paid by credits at the play 


Mitchell Silbertwn: & 
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gaming device for 
reconfiguring the 
gaming device 
responsive to the 
received 
reconfiguration 
command, wherein 
the gaming device 
pays a bonus in 
accordance with the 
received 
reconfiguration 
command. 



station. The screen 50 at each of the play stations shows the credits 
obtained. The Mecca Leisure patent states: "[T]he display provided by 
all of the play stations 5 has the format shown in Figure 5, this format 
comprising information which is thus common to all of the play 
stations.... Below this is information concerning the price of each game, 
the stake paid, and any credits obtained . 1 ' [3:71-85] In addition, the 
"control unit performs varius 'housekeeping' functions and, in particular, 
supplies information to a cashier on the screen 1 1, such as ... the total 
'credits 1 from wins...." [4:103-107] Since the control unit is responsible 
for supplying information regarding "credits for wins," it is clear that it 
also supplies the play stations with the credit information. 



As such, the system described in the Mecca Leisure patent is the same as the invention 
)ecified in claim 1 of the '459 patent. In addition, the Mecca Leisure patent describes fully the 
lbject gaming system and someone knowledgeable with respect to designing gaming systems 
ould be able to construct the device from reading the Mecca Leisure patent. 

laim 1 of the '459 Patent and United States Patent No. 4.652.998 



I have also reviewed United States Patent No. 4,652,998 (the '998 patent) issued to Koza 
_al. on March 24, 1987 and filed on January 4, 1984. The '998 patent describe a video 
nusement gaming system with pool prize structures including remote game terminals and a 
:ntral controller with two-communications between the remote game terminals and the central 
mtroller. Prize awards are based upon random shuffling of a set of prize awards among a 
edetermined pool of plays for each remote game terminal. The shuffling of prizes is based upon 
random seed produced either by the remote terminal of the central controller or by both. The 
98 patent describes the invention described in claim 1 of the '459 patent. The following table 
>mpares the '998 patent with Claim 1 of the '459 patent: 

TABLE 2 



459 Patent, Claim 1 



United States Patent No. 4,652,998 (the '998 patent) 



\ system for operating a 
>lurality of gaming 
levices, the system 
:omprising: 



The '998 patent states: " Each remote terminal 20 is coupled, as 
shown, by a communication medium 22 to a central controller 24, 
which is primarily comprised of a computer.... The central 
controller 24 maintains supervision over the entire network of 
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remote terminals 20 handling, for example, validation, security, 
and seeding of pools, among other tasks." [2:53 to 3:4] 



a host computer, said host 
computer including means 
for generating a 
reconfiguration command; 



The '998 patent states: "Each remote terminal 20 is coupled, as 
shown, by a communication medium 22 to a central controller 24 . 
which is primarily comprised of a computer.... The central 
controller 24 maintains supervision over the entire network of 
remote terminals 20 handling, for example, validation, security, 
and seeding of pools, among other tasks." [2:53 to 3:4] 



a user-operated input . 
device connected to said 
host computer; 



The '998 patent states: "Each remote terminal 20 is coupled, as 
shown, by a communication medium 22 to a central controller 24 . 
which is primarily comprised of a computer .... The central 
controller 24 maintains supervision over the entire network of 
remote terminals 20 handling, for example, validation, security, 
and seeding of pools , among other tasks." [2:53 to 3:4] 



a network interconnecting 
the gaming devices to the 
host computer; 



The '998 patent states: "Each remote terminal 20 is coupled, as 
shown, bv a communication medium 22 to a central controller 24, 
which is primarily comprised of a computer.... The central 
controller 24 maintains supervision over the entire network of 
remote terminals 20 handling, for example, validation, security, 
and seeding of pools, among other tasks." [2:53 to 3:4] 



means for preselecting less 
than all of the gaming 
devices interconnected to 
the host computer 
responsive to user-effected 
action at said input device; 



The '998 patent states: "The central control of the lottery system 
permits a number of unique system capabilities. One such 
capability is an electronic market survey. The sophisticated 
centrally controlled lottery system can draw a random sampling 
of players who can be asked to participate in the survey . In the 
electronic marketing survey a free game play is offered on the 
remote terminal if the player will answer a few, simple market 
survey questions. This, on a random, or other basis a 
predetermined number of plays in each mini-pool are selected as 
market survey free plays. The remote terminal displays on the 
video monitor the offer of a free game in exchange for answers to 
the market questions and allows the player to accept or reject the 
offer. Assuming the offer is accepted the basic questions, 
preferably yes-no questions, are displayed beginning with marital 
status, and sex, followed by questions about lottery use, level of 
education, age, location, etc. The player answers the questions 
using the player control devices 57. A speech recognition unit is 
particularly suitable for input of survey answers. This market 
survey could also be sold to others to permit market surveys 
relating to other than lottery markets. At the conclusion of the 
questions, a free game is provided." [22:60-23: 15] 



means within the computer 
for transmitting the 
reconfiguration command 
to one of the preselected 
gaming devices; 



The computer is in constant communications with the terminals 
(gaming devices) receiving status and other data and sending 
various data including commands to reconfigure the gaming 
devices. For example, Figure 6 shows the central computer, 
having data lines 22 connected to the modems 178 as the means 
for communications and transmission of data and commands. 

According to column 22 of the '998 patent, the "central controller 
24 performs a number of major lottery management functions 
including lottery prize pool maintenance" [22:28-30]. Also, the 



0131937.3 



6 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 



central computer "draw[s] a random sampling of players who can 
be asked to participate in an electronic marking survey. In the 
electronic marketing survey a free game play is offered on the 
remote terminal." [22:62-66], Thus, the central computer must 
send command to the gaming devices to play the free game. 



means within each gaming 
device for receiving the 
reconfiguration command 
transmitted to the gaming 
device; and ~ 



Figure 3A shows the means for communicating with the central 
controller as the Terminal Controller 70 and the network line 22. 
Command is received by the gaming device to offer the free 
game as commanded by the central controller. See [22:62-66]. 



means within each gaming 
device for reconfiguring 
the gaming device 
responsive to the received 
reconfiguration command, 
wherein the gaming device 
pays a bonus in accordance 
with the received 
reconfiguration command. 



Each gaming devices has Game Logic 5 1 (see Fig. 6) and the 
Control Logic 52 as the means to reconfigure the gaming device. 

The gaming device performs the pay functions. [Fig. 3 A and 
columns 6-7]. However, "[T]he central controller performs a 
number of major lottery management functions including lottery 
prize pool maintenance and lottery performance reporting" 
[22:28-3 1] including offering free game. [22:62-66]. 



As such, the system described in the '998 patent is the same as the invention specified in 
laim 1 of the f 459 patent. In addition, the '459 patent describes fully the subject gaming system 
nd someone knowledgeable with respect to the designing gaming systems would be able to 
onstruct the device from reading the '459 patent. 

:iaim 1 of the '459 Patent and Acres 's Own SB-2 Statement it Filed with the SEC 



It also appears that on September 20, 1993, Acres files an "SB-2" statement with the SEC 
hat described fully the invention described in claim 1 of the '459 Patent. The SB-2 statement 
[escribes an Acres gaming system called "Concept III" that comprises "five products," including 
casino accounting, player tracking, progressive jackpot systems for table games, progressive 
ackpot systems for gaming machines, and bonusing systems." As described in the SB-2 
tatement; "Concept III and its component products are a modular, integrated system. The casino 
tccounting, player tracking and game promotion modules can be purchased and installed 
ndividually or as components of an integrated system." 
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The SB-2 further states that a "Concept III installation includes electronic hardware 



installed in the slot machines, personal computers that serve as controllers for groups of slot 
machines, and software to record and analyze data, generate reports to casino management, and 
operate progressive jackpot and bonusing systems." The SB-2 also explains that "Concept III 
employs personal computer technology, and is designed to take advantage of future improvements 
in such technology." 

With respect to the Contempt III progressive jackpot system for gaming machines product, 

the SB-2 describes the product as follows: 

A progressive jackpot system links a number of slot machines to generate a 
collective jackpot. As coins are played in the machines, a portion of each coin is 
allocated to the creation of the jackpot. Other progressive jackpot systems require 
a controller to be installed at the same location as the machines that are linked to 
the jackpot. In contrast, a Concept III progressive jackpot system is programmed 
remotely from a personal computer. This method of programming enables the 
casino manager to determine which machines are linked to the progressive jackpot, 
and to establish various parameters such as starting jackpot amounts, rates of 
increment, and limits, if any, on the jackpot. The flexibility provided by Concept 
III enables the casino manager to design, alter and readily implement new 
progressive jackpot promotions which may be created from time to time. 

A table comparing the content of the SB-2 statement against the elements of Claim 1 of 
:he "459 Patent is set forth below. 



TABLE 3 



'459 Patent, Claim 1 



Acres's SB-2 Statement Filed with SEC on September 20, 1993 



A system for operating a 
plurality of gaming 
devices, the system 
comprising: 



Acres's SB-2 statement states that "personal computers. ..serve as 
controllers for groups of slot machines ." It also provides that "a 
Concept III progressive jackpot system is programmed remotely 
from a personal computer." 



a host computer, said host 
computer including means 
for generating a 
reconfiguration command; 



Acres's SB-2 statement states that " personal computers... serve as 
controllers for groups of slot machines." It also provides that "a 
Concept III progressive jackpot system is programmed remotely 
from a personal computer." 



a user-operated input 
device connected to said 
host computer; 



Acres's SB-2 statement states that " personal computers... serve as 
controllers for groups of slot machines." It also provides that "a 
Concept III progressive jackpot system is programmed remotely 
from a personal computer ." Personal computers include 
keyboards for user-operated input. In fact, Acres' 4 459 patent 
shows a keyboard of a personal computer as the input device. 



a network interconnecting 
the gaming devices to the 



The SB-2 statement and the Concept III Brochure clearly 
describe, in multiple places, a personal computer networked with 
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host computer; 



a plurality of gaming devices. 



means for preselecting less 
than all of the gaming 
devices interconnected to 
the host computer 
responsive to user-effected 
action at said input device; 



Acres's SB-2 statement states that "programming [the Concept III 
progressive jackpot system remotely from a personal computer] 
enables the casino manager to determine which machines are 
linked to the progressive jackpot ." 



means within the computer 
for transmitting the 
reconfiguration command 
to one of the preselected 
gaming devices; 



The SB-2 states that "Concept III, with its ability to deliver 
instructions to the slot machine , enables the casino to automate 
the payment of and accounting for double jackpot and other 
bonus programs." Inherently, the payment instructions to be 
delivered to the slot machine must come from a "personal 
computers. ..serve as controllers for groups of slot machines." 



means within each gaming 
device for receiving the 
reconfiguration command 
transmitted to the gaming 
device; and 



By definition, a "progressive jackpot" is won by a player playing 
at a "machine.. .linked to the jackpot." The SB-2 further states 
that "Concept III, with its ability to deliver instructions to the slot 
machine, enables the casino to automate the payment of and 
accounting for double jackpot and other bonus programs ." 



means within each gaming 
device for reconfiguring 
the gaming device 
responsive to the received 
reconfiguration command, 
wherein the gaming device 
pays a bonus in accordance 
with the received 
reconfiguration command. 



By definition, a "progressive jackpot" is paid to the player who 
wins the jackpot." The SB-2 further states that "Concept III, with 
its ability to deliver instructions to the slot machine, enables the 
casino to automate the payment of and accounting for double 
jackpot and other bonus programs." 



As of the time it was published in September 1993, the disclosure of the SB-2 was 
iufficient to enable a person skilled in the art of designing gaming systems to construct a devise 
neeting claim 1 of the f 459 patent. It is clear from the SB-2 statement that a computer network is 
>eing discussed. Computer networks were well known in the art and one it was determined to 
mild the system, it would be a simple matter of programming to complete it. 

2\aim I of the *459 Patent and Acres's Own Concept III Brochures 

I have also reviewed a "Concept III" brochure that I understand was circulated in the 
;aming industry. The Concept III brochure teaches the method described in Claim 1 of the "459 
>atent. 

TABLE 4 
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Mitchell Silberberi: & 
Knupp LLP 



'459 Patent, Claim 1 


Acres's Concept III Brochure 


a system ior operating a 
plurality of gaming 
devices, the system 
comprising: 


i ne ngure in mc v^uiivcpi hi uruciiurc ucpicio uaiiium ucviLCb 
interconnected to a host computer. It also states that "the system 
is programmed from a personal computer." [p.3] 


a host computer, said host 
computer inciuuing nicoiib 
for generating a 
reconfiguration command; 


The figure in the Concept III brochure depicts gaming devices 

1 t*i t**TT*/"\nn f*r , tf*H to q nr\ct r*rtt*nr*iiiT'**i" It" alert ctc*t**c tnat "tnp c\/ctP*Tn 
UUCI CUIUlwdCU l\J a ilUol CUHlpULCi. 11 alaU dull Co Ulal LUC oyolwlll 

is programmed from a personal computer." [p.31 Personal 
computers have means (CPU, memory, etc.) To generate various 
commands to be sent to devices it is connected with. 


a user-operated input 
device connected to said 
host computer; 


The figure in the Concept III brochure depicts gaming devices 
interconnected to a host computer. It also states that "the svstem 
is programmed from a personal computer." [p.3] Personal 
computers typically have keyboards, mice, and other input 
devices. 

runner. Lnc uruciiurc oiaico [vjuu MinpiY type in wnicn 
machines are connected to which links and describe the starting 
jackpots amounts, increment rates, limits if any, etc." [p. 3]. 
"Typ[ing] in" implies a computer keyboard. 


a network interconnecting 
the gaming devices to the 
host computer; 


The figure in the Concept III brochure depicts gaming devices 
interconnected/networked to a host computer. 


means for preselecting less 
than all of the gaming 
devices interconnected to 
the host computer 
responsive to user-enecxeo 
action at said input device; 


The Concept III brochure states: "You select which machines are 
used in which promotions, connect your signage and information 
displays (if any) and begin operation. Concept III allows any 
number of different promotions to operate simultaneously." [p. 2] 

"AutoScan provides full accounting of bonus payments and 
requires no human intervention for bonus award payments." [p. 
2] 


means within the computer 
for transmitting the 
reconfiguration command 
to one of the preselected 
gaming devices; 


"Concept III automates double jackpot pavments bv causine the 
machine hopper to pay bonus amounts." [p. 2] 

"We have developed new communication protocols with Bally 
and IGT that allow the AutoScan module to tell the machine to 
pav monev from the hopper, place extra credits on the credit 
meter or anow piay witnout depositing coins. /\uioocan can even 
command the machine to pav all jackpots at two or three times 
the normal rate and communicate with customers through 
displays mounted on the machine." [p. 1-2] 


means within each gaming 
device for receiving the 
reconfiguration command 
transmitted to the gaming 
device; and 


"Concept III automates double jackpot pavments bv causing the 
machine hopper to pay bonus amounts." [p. 2] 

"We have developed new communication protocols with Bally 
and IGT that allow the AutoScan module to tell the machine to 
pay iiiuncy i rum me nuppcr, place extra ureuiio un me licuil 
meter or allow play without depositing coins. AutoScan can even 
command the machine to pav all jackpots at two or three times 
the normal rate and communicate with customers through 
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displays mounted on the machine." [p. 1-2] 



means within each gaming 
device for reconfiguring 
the gaming device 
responsive to the received 
reconfiguration command, 
wherein the gaming device 
pays a bonus in accordance 
with the received 
reconfiguration command. 



"Concept III automates double jackpot payments bv causing the 
machine hopper to pay bonus amounts." [p. 2] 

"We have developed new communication protocols with Bally 
and IGT that allow the AutoScan module to tell the machine to 
pay money from the hopper , place extra credits on the credit 
meter or allow play without depositing coins. AutoScan can even 
command the machine to pay all jackpots at two or three times 
the normal rate and communicate with customers through 
displays mounted on the machine." [p. 1-2] 



:iaim4ofthe t 459 Patent 



Claim 4 of the '459 Patent is anticipated by and/or rendered obvious by each of the four 
;ited references (Mecca Leisure patent, the '998 patent, the SB-2 document, and the Concept III 
>rochure) for the same reasons for which Claim 1 of the '459 Patent is anticipated by the same 
eferences. In addition, Tables 5, 6, 7, and 8 below compare Claim 4 to the four referenced 



TABLE 5 



'459 Patent, Claim 4 



Mecca Leisure Patent No. GB 2151 054 A 



A system for operating a 
plurality of gaming devices 
according to claim 1 



See Table 1, supra. 



wherein the host computer 
comprises at least one floor 
controller. 



"Figure 3 is a block diagram of a control apparatus or a central 
unit of the system of Figure 1;" [2:38-40]. 

"The system comprises a control unit 3 disposed adjacent a raised 
platform 4 and connected to a plurality of player stations 5." 
[2:48-51]. 



TABLE 6 



'459 Patent, Claim 4 



United States Patent No. 4,652,998 (the '998 patent) 



A system for operating a plurality 
of gaming devices according to 
claim 1 



See Table 2, supra. 



wherein the host computer 
comprises at least one floor 
controller. 



"[A] gaming system having a central controller and a 
plurality of remote terminals each operable for playing a 
game, a prize distribution system." [24:52-54, Claim 1]. 
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"The floor controllers 18 and 28 "Each remote terminal 20 is coupled, as shown, by a 
are, in the preferred embodiment, communications medium 22 to a central controller 24. 
IBM-compatible personal which is primarily comprised of a computer ." [2:53-55]. 
computers ." [7:28-30]. 



TABLE 7 



'459 Patent, Claim 4 



SB-2 Statement Acres Filed with SEC on 
September 20, 1993 



A system for operating a plurality of gaming 
devices according to claim 1 



See Table 3, supra. 



wherein the host computer comprises at least 
one floor controller. 

"The floor controllers- 18 and 28 are, in the 
preferred embodiment, IBM-compatible 
personal computers ." [7:28-30]. 



Acres's SB-2 statement states that "personal 
computers... serve a s controllers for groups of 
slot machines ." [p. 16]. It also provides that "a 
Concept III progressive jackpot system is 
programmed remotely from a personal 
computer." [p. 19]. 



TABLE 8 



'459 Patent, Claim 4 



Acres's Concept III Brochure 



A system for operating a plurality of gaming 
devices according to claim 1 



See Table 4, supra. 



wherein the host computer comprises at least 
one floor controller. 

"The floor controllers 18 and 28 are, in the 
preferred embodiment, IBM-compatible 
personal computers ." [7:28-30]. 



The figure in the Concept III brochure depicts 
gaming devices interconnected to a host 
computer . It also states that "the system is 
programmed from a personal computer ." [p. 
3]. 



As such, the systems described in each of the four cited references (Mecca Leisure patent, 
he 4 998 patent, the SB-2 document, and the Concept III brochure) are the same as the invention 
ipecified in claim 4 of the '459 patent. In addition, each of the four cited references, individually 
ind in combination, fully describe the subject gaming system, and someone knowledgeable with 
■espect to designing gaming systems would be able to construct the device from reading any one 
)f the four cited references. 
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Claim 8 of the '459 Patent is anticipated by and/or rendered obvious by each of the four 
:ited references (Mecca Leisure patent, the '998 patent, the SB-2 document, and the Concept III 
>rochure) for the same reasons for which Claim I of the '459 Patent is anticipated by the same 
eferences. In addition. Tables 9, 10, 1 1, and 12 below compare Claim 8 to the references. 



TABLE 9 



'459 Patent, Claim 8 



Mecca Leisure Patent No. GB 2 1 5 1 054 A 



A system for operating a plurality of 
gaming devices according to claim 1 



See Table 1, supra. 



wherein the means within each gaming 
device for receiving the reconfiguration 
command transmitted to the gaming 
device comprises 

a data communication node 
coupled to the network and coupled to the 
serial interface of the associated gaming 
device, wherein the data communication 
node monitors the transmissions on the 
network and determines which 
transmission is transmitted to the 
associated gaming device. 



"A bi-directional interface 30 which controls 
transfer of data between the bus 1 8 and a central 
processing unit (CPU) 3 1 . The interface 30 
converts between the balanced signals, for 
instance having an amplitude of 24 volts, on the 
bus 1 8 and the logic level signals of the CPU 3 1 , 
and also converts between serial data flow for the 
bus 18 and parallel data flow for the CPU 31." 
[3:5-14]. 

This interface is within each gaming machine . 
See Fig. 3. ' 



TABLE 10 



'459 Patent, Claim 8 



United States Patent No. 4,652,998 (the '998 patent) 



A system for operating a plurality of 
gaming devices according to claim 1 



See Table 2, supra. 



wherein the means within each 
gaming device for receiving the 
reconfiguration command transmitted 
to the gaming device comprises 
• a data communication node 
coupled to the network and coupled to 
the serial interface of the associated 
gaming device, wherein the data 
communication node monitors the 
transmissions on the network and 
determines which transmission is 
transmitted to the associated gaming 
device. 



"The terminal controller 70, shown in FIG. 3A, is a 
separate, secure unit within the remote terminal 
housing 32 which controls all communications in a 
secure manner to and from the central controller 24 
(see FIG. 1)." [6:19-22]. 

"The modem 142 is coupled through a conventional 
serial communicator 144 to the terminal controller 
processor 150, as shown. In addition, the cable 68 is 
coupled from the game controller 50 (see FIG. 3) 
through conventional input protection circuitry 146 to 
a standard RS232 [standard serial communications] 
interface 148 to permit communications between the 



0131937.3 



13 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 



terminal controller 70 and the game controller 50. 
The interface 148 couples signals through the serial 
communicator 144 (in the preferred embodiment, 
comprising Zilog 8440 SIO's) to the terminal 
controller processor 150, as shown." [9:29-39]. 



TABLE 11 



'459 Patent, Claim 8 



SB-2 Statement Filed with SEC on September 20, 1993 



A system for operating a plurality 
of gaming devices according to 
claim 1 



See Table 3, supra. 



wherein the means within each 
gaming device for receiving the 
reconfiguration command 
transmitted to the gaming device 
comprises 

a data communication 
node coupled to the network and 
coupled to the serial interface of 
the associated gaming device, 
wherein the data communication 
node monitors the transmissions 
on the network and determines 
which transmission is transmitted 
to the associated gaming device . 



The SB-2 discusses installing hardware in the slot 
machines to enable the machines to receive data from the 
system. One of the most common standard, at the time of 
the patent application, for data communications on a 
network or between devices is the RS232 serial 
communications protocol. 

"A Concept III installation includes electronic hardware 
installed in the slot machines ." [p. 16]. 

"The primary manufacturers of slot machines, are 
making extensive changes to the software used in their 
machines to the Concept III system technology. The 
changes will permit the slot machines to accep t 
instructions from the Concept III system." [p. 17]. 

"In contrast, a Concept III progressive jackpot system is 
programmed remotely from a personal computer ." [p. 18]. 

"Concept III, with its ability to deliver instructions to the 
slot machines . ..." [p. 18], 



TABLE 12 



'459 Patent, Claim 8 



Acres's Concept HI Brochure 



A system for operating a plurality 
of gaming devices according to 
claim 1 



See Table 4, supra. 



wherein the means within each 
gaming device for receiving the 
reconfiguration command 
transmitted to the gaming device 
comprises 

a data communication 
node coupled to the network and 
coupled to the serial interface of 
the associated gaming device, 
wherein the data communication 



"Electronic module, called AutoScan, is installed in each 
slot machines , [p. 1]. 

"Our system includes ... including the most advanced 
units with ' serial interfaces '. [Data Collection section, p. 
2]. 

"The [Autoscan] module counts Coins In, Coins Out, ... 
and other functions. ... The AutoScan module's increased 
power allows it to work with the machines in ways never 
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node monitors the transmissions 
on the network and determines 
which transmission is transmitted 
to the associated gaming device. 



before possible . ... These advanced features make possible 
such promotions as Double Jackpot Time, Bonus payouts. 
... and others." [pp. 1-2]. 



As such, the systems described in each of the four cited references (Mecca Leisure patent. 
:he '998 patent, the SB-2 document, and the Concept III brochure) are the same as the invention 
specified in claim 8 of the '459 patent. In addition, each of the four cited references, individually 
md in combination, fully describe the subject gaming system, and someone knowledgeable with 
espect to designing gaming systems would be able to construct the device from reading any one 
>f the four cited references. 



:iaim 15 of the '459 Patent 

Claim 15 of the '459 Patent is anticipated by and/or rendered obvious by each of the four 
:ited references (Mecca Leisure patent, the '998 patent, the SB-2 document, and the Concept III 
irochure) for the same reasons for which Claim 1 of the '459 Patent is anticipated by the same 
eferences. In addition, Tables 13, 14, 15, and 16 below compare Claim 15 to the references. 



TABLE 13 



'459 Patent, Claim 15 



Mecca Leisure Patent No. GB 215 1 054 A 



The system of claim 1 



See Table 1 , supra. 



wherein said system further includes 

• means for transmitting data related 
to the level of play at each gaming device to 
said host computer and wherein 

• said host computer includes data 
stored therein defining criteria related to a 
preselected level of play. 

"preselected level of play" is not defined by 
the Specification of the '459 patent. 



"The control unit 3 [host computer] is connected 
to the player station 5 (labelled 1 to n in Figure 
2) by a multidrop serial bus 18." [2:83-85]. 

"[T]he control unit includes a game storage area 
1 0 in which the programmer or software for a 
plurality of different games for use in the system 
are stored." [2:60-65]. 



TABLE 14 



'459 Patent, Claim 15 



United States Patent No. 4,652,998 (the '998 patent) 
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The system of claim 1 



See Table 2, supra. 



wherein said system further includes 

• means for transmitting data 
related to the level of play at each 
gaming device to said host computer 
and wherein 

• said host computer includes 
data stored therein defining criteria 
related to a preselected level of play. 



"Each remote terminal 20 is coupled, as shown, by a 
communications medium 22 to a central controller 24, 
which is primarily comprised of a computer." [2:53- 
55]. 

"At least one conventional hard disk storage device 
182 (e.g. Fujitsu "Eagle" M2284 disk drive) is 
coupled to each of the parallel computers 180, as 
shown, for data and file storage." [21 :2 1-24]. 



TABLE 15 



'459 Patent, Claim 15 



SB-2 Statement Filed with SEC on September 20, 1993 



The system of claim 1 



See Table 3, supra. 



wherein said system further 
includes 

• means for transmitting data 
related to the level of play at each 
gaming device to said host 
computer and wherein 

• said host computer 
includes data stored therein 
defining criteria related to a 
preselected level of play. 



Acres's SB-2 statement states that "personal 
computers.. .serve as controllers for groups of slot 
machines." [p. 16]. It also provides that "a Concept III 
progressive jackpot system is programmed remotely from 
a personal computer." [p. 17]. Further, the Concept III 
system "enables a casino to monitor the promotions to 
those players." [p. 16]. This indicates that there are 
means for transmitting data from the gaming devices to 
the host computer. 

The host computer is a "personal computer," [p. 16], 
which always include data storage means. 



TABLE 16 



'459 Patent, Claim 15 



Acres's Concept III Brochure 



The system of claim 1 



See Table 4, supra. 



wherein said system further includes 

• means for transmitting data related 
to the level of play at each gaming device 
to said host computer and wherein 

• said host computer includes data 
stored therein defining criteria related to a 
preselected level of play. 



Figure on p. 1 of Acres's Concept III Brochure 
shows " Four Wire Cable " connected for 
transmitting data from the gaming devices to floor 
controllers, and " High Speed Ethernet Network " 
from the floor controllers to personal computers. 

The host computer is a "personal computer," [p. 
16], which always include data storage means. 



As such, the systems described in each of the four cited references (Mecca Leisure patent, 
he '998 patent, the SB-2 document, and the Concept III brochure) are the same as the invention 
specified in claim 15 of the '459 patent. In addition, each of the four cited references, 
ndividually and in combination, fully describe the subject gaming system, and someone 



0131937.3 



16 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 



iedgeable with respect to designing gaming systems would be able to construct the device 
reading any one of the four cited references. 
i 16 of the 4 459 Patent 



Claim 16 of the 4 459 patent is anticipated by and/or rendered obvious by Acres's own SB- 
statement it filed with the SEC and Acres's own Concept III Brochures. Claim 16 of the 4 459 
atent is also rendered obvious by Mecca Leisure Patent and United States Patent No.5,242,1 63. 
ables 17 and 18 compare Claim 16 to Acres's own SB-2 statement it filed with the SEC and 
icres's own Concept III Brochures. Table 19 compares Claim 16 to the Mecca Leisure Patent 
nd the 4 163 patent. 



TABLE 17 



'459 Patent, Claim 16 



SB-2 Statement Filed with SEC on September 20, 1993 



The system of claim 1 5 



See Table 15, supra. 



wherein said host 
computer includes 
• means for 
preventing 
transmission of a 
reconfiguration 
command to a selected 
one of said gaming 
devices unless the level 
of play meets said 
stored criteria. 



The ability to transmit commands also imply the ability to not 
transmit, or prevent transmission of, the commands: 
"Concept HI, with its ability to deliver instructions to the slot 
machines, enables the casino to automate the payment of and 
accounting for double jackpot and other bonus programs. In 
addition, the Concept III technology allows a double jackpot or other 
bonus program to operate on a random basis, or to operate only when 
a minimum level of activity is present ." [p. 18]. 

"The changes will permit the slot machines to accept instructions 
from the Concept III system, primarily in connection with the 
bonusing system module. " [p. 1 7] . 

"This method of programming enables the casino manager to 
determine which machines are to be linked to the progressive 
jackpot, and to establish various parameters such as starting jackpot 
amounts, rates of increment, and limits, if any, on the jackpot." [p. 
18]. 



TABLE 18 



'459 Patent, Claim 16 



Acres's Concept III Brochure 



The system of claim 1 5 



See Table 16, supra. 



wherein said host computer 
includes 

• means for preventing 



For transmission of commands, various cables and data 
cables, including, Ethernet, is used to send signals over 
"serial interfaces." [Data Collection System p. 2, 4], 
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transmission of a reconfiguration 
command to a selected one of said 
gaming devices unless the level of 
play meets said stored criteria . 

"Examples of Reconfiguration 
commands [are] 1 . Bonus Pay 
From Hopper (Coin Format) 2. 
Bonus Pay to Credit Meter (Coin 
Format)" [23:42-45 of the '459 
Specification]. 



Inherent in the ability to "cause" payments using the 
networked system is the means for transmission of or 
preventing the transmission of reconfiguration command 
to pay. 

"Concept III automates double jackpot payments by 
causing the machine hopper to pay bonus amounts." [p.2]. 

"Concept III lets you set minimum activity levels required 
to be eligible for double jackpots. ... - for example, at least 
20 coins played over the last three minutes." [p.3]. 



TABLE 19 



'459 Patent, Claim 16 



Mecca Leisure Patent No. GB 2151 054 A; and United States 
Patent No.5,242, 163 



The system of claim 1 5 



See Table 13, supra. 



wherein said host 
computer includes 
• means for 
preventing transmission of 
a reconfiguration 
command to a selected one 
of said gaming devices 
unless the level of play 
meets said stored criteria. 



Sending of commands or preventing the transmission of 
commands is inherent in connection of central controllers and 
plurality of gaming devices. For example, the Mecca Leisure 
patent states that "[t]here is provided a system for playing a 
game, comprising a central apparatus and a plurality of remote 
uncommitted programmable apparatuses , each of the remote 
apparatuses being arranged to receive at least part of a game 
program from the central apparatus." [Mecca Leisure, 1:13-18]. 

The 4 163 patent expresses the ability to transmit or not transmit 
as follows: "[T]he communication between the control station 80 
and each gaming device 10 is established through electrical wires 
40." [3:64-65]. 

Further, the control station of the '163 patent may have, as its 
"level of play" criteria to allow the player to play the second 
game, a requirement that the player be "already playing a first 
game on a gaming device 10 to participate in the second game." 
[5:50-55]. It would be obvious to modify the Mecca Leisure 
patent with the ' 163 patent criteria. 



As such, the systems described in two of the cited references (the SB-2 document, and the 
Concept III brochure) are the same as the invention specified in claim 16 of the '459 patent. In 
addition, each of these two cited references, individually and in combination, fully describe the 
iubject gaming system, and someone knowledgeable with respect to designing gaming systems 
>vould be able to construct the device from reading any one of these two cited references. 
Moreover, the Mecca Leisure Patent and the '163 patent, in combination, fully describe the 
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t gaming system, and someone knowledgeable with respect to designing gaming systems 
be able to construct the device from reading these two cited references. 



:iaim 18 of the '459 Patent 

Claim 1 8 of the '459 patent is anticipated by and/or rendered obvious by Acres's own SB- 
statement it filed with the SEC and Acres's own Concept III Brochures. Claim 18 of the '459 
atent is also rendered obvious by Mecca Leisure Patent and United States Patent No.5,242,163. 
ables 20 and 21 compare Claim 16 to Acres's own SB-2 statement it filed with the SEC and 
icres's own Concept III Brochures. Table 22 compares Claim 16 to the Mecca Leisure Patent 
nd the '163 patent. 



TABLE 20 



'459 Patent, Claim 18 



SB-2 Statement Filed with SEC on September 20, 1993- 



The system of claim 16 



See Table 1 7, supra. 



wherein said criteria relates to 
the rate at which coins are 
played . 



The rate of coin-play is commonly know as the "activity 
level" and is discussed on p. 18 of the SB-2 filing: 
"In addition, the Concept III technology allows a double 
jackpot or other bonus program to operate on a random basis, 
or to operate only when a minimum level of activity is 
present ." [p. 18]. 



TABLE 21 



'459 Patent, Claim 18 



Acres's Concept III Brochure 



The system of claim 16 



See Table 1 8, supra. 



wherein, said criteria relates to 
the rate at which coins are 
played . 



"Concept III lets you set minimum activity levels required to 
be eligible for double jackpots. ... - for example, at least 20 
coins played over the last three minutes ." [p.3]. 
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TABLE 22 



'459 Patent, Claim 18 



Mecca Leisure Patent No. GB 2151 054 A; and United States 
Patent No.5,242,163 



The system of claim 16 



See Table 19, supra. 



wherein said criteria relates 
to the rate at which coins 
are played. 



In the '163 patent, the criteria relates to the rate at which coins 
are played because the criteria is that the player eligible to play 
the second game is already playing the first game. In other 
words, the criteria is that the rate of coins being played is not 
zero: 

"Accordingly, the casino gaming system can be 
configured to only allow people who were already playing 
a first game on a gaming device 1 0 to participate in the 
second game. ... Of course, it is within the scope of the 
present invention, and well within the skill of those 
skilled in the art, to require input of some monetary value , 
either in the form of coins or credits, before allowing 
players to participate in the second game." [5:49-61]. 



As such, the systems described in two of the cited references (the SB-2 document, and the 
Concept III brochure) are the same as the invention specified in claim 18 of the '459 patent. In 
ddition, each of these two cited references, individually and in combination, fully describe the 
ubject gaming system, and someone knowledgeable with respect to designing gaming systems 
^ould be able to construct the device from reading any one of these two cited references. 
Moreover, the Mecca Leisure Patent and the '163 patent, in combination, fully describe the 
ubject gaming system, and someone knowledgeable with respect to designing gaming systems 
/ould be able to construct the device from reading these two cited references. 



Finally, in addition to the above-discussed publications and prior references, at the time 
le '459 patent was filed, there were several networked slot accounting and player tracking 
ystems on the market each of which would have met most, if not all, of the claims in the '459 
atent. Furthermore, anyone moderately skilled in the art at the time could have constructed the 
ystem described by the '459 patent with relative ease. In short, the system described by the '459 
atent was fully disclosed in various prior art or published references at the time it was filed. 
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Claim 1 of The '817 Patent 



Mitchell Silbertxrg £ 
Knupp LLP 



THE '817 PATENT 



Claim 1 of the 4 8 17 Patent is reproduced below: 

1 . A method of operating gaming devices interconnected by a computer 
network to a host computer comprising: 

selecting a plurality of the gaming devices; 

using the network to track the amount of money played on the selected 
gaming devices; 

allocating a predetermined percentage of the money played to a bonus pool; 

issuing a command over the network including data establishing criteria to 
cause a bonus to be paid from the pool via one of said selected gaming devices 
upon the occurrence of a predetermined event; 

storing the command in a memory connected to a controller associated with 
only one of the gaming devices; 

transmitting data indicative of gaming device activity from the gaming 
device to the controller; 

transmitting a pay command from the controller to the gaming device upon 
the occurrence of the predetermined event; and 

paying the bonus via the gaming device responsive to receipt of the pay 
command. 



Even after a careful examination of Claim 1 , 1 could not discern the alleged inventive 
method as recited by Claim 1 because Claim 1 is unintelligible, ambiguous, and the Specification 
of the '817 Patent has no explanation or support for critical sections of Claim 1. 

For example, the step requiring the ,! issu[ance] of a command over the network including 
data establishing criteria to cause a bonus to be paid from the pool via one of said selected gaming 
devices upon the occurrence of a predetermined event" is ambiguous. It is not clear what the 
data establishing criteria to cause a bonus to be paid" is. And, the relationship between that data 
and the "predetermined event" is undefined. Moreover, the Specification of the 4 8 17 Patent does 
not explain or describe these elements or this step. In fact, a careful examination of the 
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Mitchell SilbcrbcrgA 
Knupp LLP 



Specification of the '8 1 7 Patent shows that the Specification completely fails to explain or discuss 
this limitation. 

In addition, the step requiring the "stor[age of] the command in a memory connected to a 
controller associated with only one of the gaming devices" is unintelligible. It is not clear where 
or how the "command" is stored. In the Specification, only "programs, instructions, and gaming 
device information" are stored in controller memory. [See 9:6-33], Again, the Specification fails 
to explain, discuss, or provide any support for this clause or for Claim 1 . 

Furthermore, for example, the step requiring the "stor[age of] the command in a memory 
connected to a controller associated with only one of the gaming devices " is unintelligible. 
Throughout the entire Specification of the '817 Patent, the controller is shown (in Figures) and 
discussed (in the written Specification) as being connected to "a plurality of gaming devices." 
There are no "controller associated with only one of the gaming device" in the alleged invention. 

However, if Claim 1 were some how construed to cover Mikohn's products, Claim 1 
would be anticipated by and/or rendered obvious by the prior art references discussed above for 
the same or similar reasons. 

Claim 21 of The '817 Patent Is Unintelligible, Ambiguous. Anticipated, And Obvious 



Claim 21 of the '817 Patent is reproduced below: 

21 . A method of operating gaming devices interconnected by a computer 
network to a host computer comprising: 

selecting a plurality of the gaming devices; 

issuing a command over the network including data establishing criteria to 
cause a bonus to be paid via one of said selected gaming devices upon the 
occurrence of a predetermined event; 

storing the command in a memory connected to a controller associated with 
only one of the gaming devices; 

transmitting data indicative of gaming device activity from the gaming 
device to the controller; 

transmitting a pay command from the controller to the gaming device upon 
the occurrence of the predetermined event; and 

paying the bonus via the gaming device responsive to receipt of the pay 
command. 
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Claim 2 1 suffers from all the ambiguity and uncertainty problems of Claim 1 and is 
therefore unintelligible. However, if Claim 2 1 were some how construed to cover Mikohn's 
products, Claim 2 1 would be anticipated by and/or rendered obvious by the prior art references 
iiscussed above for the same or similar reasons. 

riaim 24 of The '817 Patent Is Unintelligible. Ambiguous. Anticipated. And Obvious 

Claim 24 of the '817 Patent is reproduced below: 

24. A method of operating gaming devices interconnected by a computer network to a 
host computer comprising: 

. selecting a plurality of the gaming devices; 

using the network to track the amount of money played on the selected gaming 
devices; 

allocating a predetermined percentage of the money played to a bonus pool; 

initiating a bonus period after the bonus pool exceeds a predetermined level; 

providing data establishing criteria to cause a bonus to be paid from the pool via 
one of said selected gaming devices upon the occurrence of a predetermined event; 

storing the data in a memory connected to a controller associated with only one of 
the gaming devices; 

transmitting data indicative of gaming device activity from the gaming device to 
the controller; 

initiating the bonus period; 

transmitting a pay command from the controller to the gaming device upon the 
occurrence of the predetermined event; and 

paying the bonus via the gaming device responsive to receipt of the pay command. 

Claim 24 also suffers from all the ambiguity and uncertainty problems of Claims 1 and 2 1 
nd is therefore unintelligible. 

In addition to the same problems as Claims 1 and 21, Claim 24 is unintelligible for 
dditional reasons. For example, the step requiring the "stor[age of] the [criterion] data in a 
nemory connected to a controller associated with only one of the gaming devices" is 
inihtelligible. It is not clear where or how the "criterion data" is stored. In the Specification, only 
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programs, instructions, and gaming device information" are stored in controller memory. [See 
:6-33]. Yet again, the Specification fails to explain, discuss, or provide any support for this 
lause or for Claim 24. 

Moreover, Claim 24 contradicts itself. It first includes a step calling for an "initiati[on of] 
bonus period after the bonus pool exceeds a predetermined level ." Then, Claim 24 includes a 
tep of "initiating the bonus period" having no conditions or further limitations. Needless to say, 
lis double initiation "technique" is not explained or even mentioned in the Specification. 

However, if Claim 24 were some how construed to cover Mikohn's products, Claim 24 
r ould be anticipated by and/or rendered obvious by the prior art references discussed above for 
te same or similar reasons. 

laim 29 of The '817 Patent Is Unintelligible. Ambiguous. Anticipated. And Obvious 

Claim 29 of the '817 Patent is reproduced below: 

29. The method of claim 24 wherein said predetermined event comprises 

transmission of a pay command from the host computer to the controller. 

Claim 29 suffers from all the ambiguity and uncertainty problems of Claim 24 and is 
terefore unintelligible. In addition, Claim 29 is unintelligible, ambiguous, and has no 
cplanation or support in the Specification of '817 Patent because Claim 29 is nonsensical and 
rcular. 

Claim 29 is a dependent claim based on independent claim 24. Taken together with claim 
\, the claim 24-29 combination reads, in part, 

rom claim 24) transmitting a pay command from the controller to the 

gaming device upon the occurrence of the predetermined event : and 

laim 29) wherein said predetermined event comprises transmission of 

a pay command from the host computer to the controller. 

For example, the Specification of the '817 Patent expressly states that "the reconfiguration 
>mmand originate from floor controller" [23:33-34, emphasis added] where the "examples of 
econfiguration commands [include] Bonus Pay From Hopper (Coin Format)" and "Bonus Pay 
-om Credit Meter (Coin Format)." [23:42-44]. Claim 29, inconsistently with the Specification, 
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recites the pay command originating from a "host computer" and using the controller as merely a 

routing medium. Once again, the Specification fails to explain or support this Claim because the 

Specification does not describe any communication between a host computer and a controller. 

Moreover, in the Specification, terms "controller" and "host computer" are used 

nterchangeably. For example, at 23:33, the Specification states that "the reconfiguration 

lommand originate from floor controller and are transmitted to a particular machine ." [23:33-34, 

;mphasis added]. Elsewhere, the Specification has the host computer originating and transmitting 

he reconfiguration command: "Remote reconfiguration includes sending a reconfiguration 

:ommand from a host computer to one or more of the gaming devices ." [6:37-39, emphasis 

idded]. Then, replacing "host computer" with "controller", we can rewrite Claim 29 as follows: 

from claim 24) transmitting a pay command from the controller to the 

gaming device upon the occurrence of the predetermined event ; and 

claim 29) wherein said predetermined event comprises transmission of 

a pay command from the controller to the controller. 

["his is a nonsensical, circular claim where the step ("transmitting a pay command") depends upon 
tself ("transmission of a pay command") as the triggering event. 

However, if Claim 29 were some how construed to cover Mikohn's products, Claim 29 
vould be anticipated by and/or rendered obvious by the prior art references discussed above for 
he same or similar reasons. 

As of the time it was published in September 1993, the disclosure of the SB-2 was 
ufficient to enable a person skilled in the art of designing gaming systems to construct a devise 
neeting claims 1,21, 24 and 29 of the '817 patent. It is clear from the SB-2 statement that a 
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computer network is being discussed. Computer networks were well known in the art and one it 
2 kas determined to build the system, it «vould be a simple msiter of programing to complete it. 
Finally, in addition to the above-discussed publications and prior references. « the time 
•817 patent was filed, there were several networked slot accounting and player tracking 
is on the market e«cfa of which would have met roost, if not all, of the claims in die 'S 1 7 
tent. Furthermore, anyone moderately skilled in the art at the time could have constructed the 
system described by the '817 patent with relative ease. In short, the system described by me '817 
Mtent was fully disclosed in various prior art or published references at the time it was filed. 

1 have not testified as an expert witness previously. 1 have not published any professional 
writings other than the three patents identified above. 1 charge $125 per hour as an expert in this 
matter. 



Executed this 



day of Jury. 1999. 



Michael J 



Mi* 
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PROOF OF SERVICE 



STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

I am employed in the county of Los Angeles, State of California. I am over the age of 1 8, and not 
a party to the within action; my business address is Mitchell, Silberberg & Knupp LLP, 1 1377 West 
Olympic Boulevard, Los Angeles, California 90064-1683. 

On July 6, 1999, I served the foregoing document(s) described as Expert Report of Michael J. 
Bennett Pursuant To Fed. R. Civ. P. 26(A)(2) on the parties in this action by placing an original thereof 
enclosed in sealed envelopes addressed as follows, and taking the action described below: 



BY U.S. MAIL 



BY FEDERAL EXPRESS 



Mark Rosencrantz, Esq. 

Jolley Urga Wirth & Woodbury 

3800 Howard Hughes Parkway, 16t Floor 

Wells Fargo Tower 

Las Vegas, Nevada 89109 

Bruce Benson, Esq. 
Casino Data Systems 
3300 Birtcher Drive 
Las Vegas, Nevada 89118 



Jerry Riedinger, Esq 
Perkins Coie LLP 
1201 Third Avenue, 40th Floor 
Seattle, Washington 98101-3099 

Lawrence M. Jarvis, Esq 
Gregory Schodde, Esq. 
McAndrews, Held & Malloy Ltd. 
500 West Madison Street, 34th Floor 
Chicago, Illinois 60661 



Robert C. Ryan, Esq. 

IAN F. BURNS & ASSOCIATES 

P.O. Box 20038 

560 East Plumb Lane 

Reno, Nevada 89502 

13 BY MAIL: I deposited such envelope in the mail at Los Angeles, California. The envelope 
was mailed with postage thereon fully prepaid. 

D BY FAX: [Instead of placing a copy of the document in a sealed envelope,] I sent a copy 
of the above-described documents) via telecopier to each of the individuals set forth 
above, at the above facsimile telephone numbers: 

E BY OVERNIGHT MAIL: I deposited the above-described document(s) with Federal 
Express in the ordinary course of business, by depositing the document(s) in a box regularly 
maintained by Federal Express or delivering the document(s) to an authorized driver for the 
carrier, in an envelope designated by the carrier with delivery fees provided for, addressed 
as shown above. 

Executed on July 6, 1999, at Los Angeles, California. 

I declare under penalty of perjury under the laws of the State of California that the above is 
true and correct. 
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My name is Leroy Prohofsky. I have been retained as an expert by Defendant Casino 
Data Systems (CDS) and have been asked to opine as to whether the asserted claims of U.S. 
Patent 5,752,882 ("the '882 patent") are anticipated by the prior art, whether the asserted 
claims of the '882 patent would have been obvious to one of ordinary skill in the art at the time 
of the "invention," and whether any or all of the asserted claims of the '882 patent are 
otherwise invalid for failure to comply with 35 U.S.C. § 112, e.g., whether the claims of the 
'882 patent particularly point out and distinctly claim particular subject matter. In addition, I 
have been asked to opine as to whether the accused CDS product infringes the asserted claims 
of the '882 patent. I have been asked to submit this report setting forth my opinions and the 
basis and reasons therefore, the information I considered in forming my opinions, and identify 
any exhibits used to summarize or support my opinions. I submit this report pursuant to 
Federal Rules of Civil Procedure 26(a)(2) and this Court's Scheduling Order. 

I. EXPERT QUALIFICATIONS 

1. I am a graduate of the University of Minnesota, Institute of Technology, 

having received a Bachelor of Science degree in Electrical Engineering, June 1956. Following 
graduation, I served two years in the tinned States Navy and was honorably discharged with 
rank of Lieutenant, Jr. Grade. 

2. Following my discharge from the service, I was hired as an Electrical Engineer 
by Remington Rand Univac (later known as the Univac Division of Speery Corporation and 
even later as the Computer Systems Division of Unisys Corporation). Between August 1958 
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and September 1961, I was actively engaged in the design of automatic component testing 
equipment, the performance of miniaturization studies relating to electronic circuits for use in 
digital data processing equipment, and the design of high speed strip line interconnection 
systems for a state-of-the-art computer. 

3. Between September 1961 and June 1963, I continued to work at Sperry Univac 
and was promoted to Supervising Engineer in the Advanced Development Department where I 
engaged in the design and development of an advanced microelectronic aerospace computer. 

4. In June 1963, I was promoted to Department Manager of Aerospace Computer 
Development where I had responsibility for the design of circuits for a computer used in the 
guidance of a mobile, medium-range, ballistic missile and for the development of new memory 
and packaging techniques for the company's advanced aerospace computers. 

5. Between March 1968 and September 1970, I served as the Department Manager 
for Sperry Univac's Advanced Development Department. In this capacity, I was responsible 
for the development of a so-called Solid Stack Mated Film Memory which was a new memory 
design involving vacuum-deposited, ferromagnetic films as the storage element. 

6. In September 1970. I was placed in charge of Sperry Univac's Memory Design 
and Development Department and was responsible for the development of all memories built 
by the company's Defense Systems Division. I was required to develop and maintain a design 
capability for a diverse range of memory lechnologies dictated by the company's customers, 
primarily the U.S. Department of Defense. This group was also engaged in developing 
enhancements of established memory technologies and their incorporation into products. 
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7. Between March 1971 and November 1975, 1 continued on in the same role, first 
in the Sperry Univac Engineering Department and later in its Research & Component 
Development Department. 

8. In November 1975, I was promoted to the level of Group Manager of Systems 
Hardware within the Development and Manufacturing Engineering Department, and took 
prime responsibility for the design and development of a broad line of products including 
memories and peripheral equipment required to apply computer products to systems. Specific 
developments for which I was responsible included semiconductor memories, analog to digital 
and digital to analog conversion subsystems, a moveable head disk controller, and a data 
acquisition system. 

9. From November 1977 to November 1983, 1 served as a Group Manager for data 
acquisition and display development. I had prime responsibility for technology development of 
terminal and user interface devices, the development of an ultrasensitive 
magnetometer/gradiometer system employing super-conducting quantum interference devices 
(SQUIDS), and the development of several display terminals, magnetic bubble mass memory, 
metal nitride oxide semiconductor (MNOS) mass memory, and voice response systems. It was 
typical to employ microprocessors as control elements in these products. 

10. From November 1983 until November 1984, I served as Manager of Research 
and Development. I was responsible for the planning and coordination of the Research and 
Development Program within the Computer Systems Division. As such, I supervised over 40 
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different technology projects relating to computers and computer peripheral equipment, having 
an annual budget of over $9,500,000. 

11. From November 1984 until December 1985, I served as a Senior Staff Scientist 
and Chairman of the Advanced Technology Team. As such, I was a staff consultant to 
management for advanced technology topics and technology forecasts. 

12. In December 1985, I was promoted to Director of the Corporate Technology 
Center for Optics, and served in this position until November 1987. In this capacity, I was 
responsible for the applied research in optics that supported all of the corporate operating 
divisions. This was a broad area of research that applied emerging optic technologies to 
communications, signal processing, data processing, and radio frequency sensor applications. 

13. Throughout my career at Sperry Univac, now Unisys, I have been actively 
engaged in the development of a broad variety of digital circuits, computers, and computer 
peripheral equipment. 1 have been responsible for many of the high technology developments 
within the Defense Systems Division. This experience has provided a very broad insight into 
circuit and logic design techniques. Additionally, special assignments to represent the division 
on the Patent Review Committee and the Advanced Technology Advisory Committee have 
provided an even broader o\erview of electronic technology. 

14. In June 1988. I retired from Unisys and am presently self-employed as a 
consultant in the field of digital electronics. 
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15. I have authored several papers dealing with computer technology and am either 
a sole or a joint inventor on the following issued U.S. Letters Patent. These patents by 



number and descriptive title are as follows: 



Number 


Title of Patent 


Fjlefl 


Issued 


3 202 869 


Electrical Apparatus with Insulated Heat 
Conducting members 


12/10/62 


8/24/65 


3,214,827 


Electrical Circuitry Fabrication 


12/10/62 


1 1/2/65 


3,274,520 


High Frequency Pulse Branching and 
Coupling Network 


10/11/65 


9/20/66 


3,354,445 


Mated-Film Element with Single 
Vertical Word Line 


1/3/66 


11/21/67 


3,357,004 


Mated Thin Film Memory Element 


11/23/65 


12/5/67 


3,371,249 


Laminar Circuit Assembly 


3/19/62 


2/27/68 


3.382,491 


Mated Thin Film Memory Element 


10/23/65 


5/7/68 


3,435.435 


Solid Stack Memory 


10/24/65 


3/25/69 


3,400,440 


Input-Output Circuit 


4/29/66 


4/22/69 


! 3.450,900 


Digital Sense Amplifier 


6/28/66 


6/17/69 


• Re. 27,395 


Solid Stack Memory 


12/22/69 


6/20/72 


3.810,116 


Volatile Memory Protection 


11/24/72 


5/7/74 


3.813,768 


Method of Forming a Tunnel Structure 
for a Magnetic Plated-Wire Memory 
Array 


1/29/73 


6/4/74 


3,766.818 


Electronic Frequency Measuring 
Apparatus 


5/1/72 


10/23/73 


4.360,912 


Distributed Status Reporting System 


11/23/79 


1 1/23/82 


4.546.349 | Local Zoom for Raster Scan Displays 


6/22/84 


10/8/85 



My published papers are listed below: 



a. "Mated Film Memory - Implementation of new Design and Production 
Concept", Fall Joint Computer Conference, 1968. 

b. "Competing Storage Technologies in Future Computer Systems", Intermag, 
1974. 

c. 44 A Modular Display for Command & Control Applications", Electronics for 
National Security, 1983. 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 



d. "Optics for system Intraconnect", IEEE/ACM International Conference on 
Systems Sciences, 1987. 

16. I am a Senior Member of the Institute of Electrical and Electronic engineers. 

II. QUESTIONS INVESTIGATED AND INFORMATION CONSIDERED 
A. Questions Investigated 

CDS's counsel has asked me to provide my opinion and to testify at trial concerning the 
'882 patent. Specifically, I have been asked to opine on the following issues: 

1 . What does the '882 patent teach? 

2. What is the scope and content of the prior art to the '882 patent? 

3. What are the differences, if any, between the subject matter claimed in the '882 
patent and the prior art 0 

4. What is the level of skill of a person of ordinary skill in the art to which the 
'882 patent pertains at the time of the alleged invention of the '882 patent? 

5. Are the claims of the '882 patent anticipated or obvious to a person of ordinary 
skill in the art at the time of the alleged invention of the '882 patent? 

6. Do the claims of the '882 patent particularly point out and distinctly claim the 
alleged invention? 

7. Are the claims of the '882 patent infringed by the accused CDS product? 
B. Law Supplied 

CDS's attorneys supplied me wuh the following information about patent law: 

1. For a patent to be anticipated by the prior art, that prior art reference or device 

must contain each and every limitation of the claimed invention, either inherently or expressly. 
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2. As to a limitation of a claim for a combination expressed as a means or step for 
performing a specified function without the recital of structure, material, or acts in support of 
it, I was told that such claim limitation is construed to cover the corresponding structure, 
material, or acts described in the specification and equivalents thereof. 

3. A patent claim is invalid due to obviousness if the differences between the 
subject matter sought to be patented and the prior art are such that the subject matter as a 
whole would have been obvious at the time the invention was made to a person having 
ordinary skill in the art to which the subject matter pertains. 

4. I understand that before an obviousness determination is made, the level of 
ordinary skill in the art must be considered and the differences between the claimed invention 
and the prior art must be evaluated. 1 also understand that the secondary indications of non- 
obviousness, if present, should be considered in an obviousness determination. Such 
secondary indicia include: commercial success of the claimed invention in which there is a 
nexus between the commercial success and the claimed invention; long-felt, but unsolved, need 
for the claimed invention: failure of others to make the claimed invention; copying of the 
subject matter by others; and unexpected results. 

5. If the invention is different from what is disclosed in one reference, but the 
differences are such that combination with another reference would lead to what is claimed, the 
obviousness question then requires inquiry into whether there is reason, suggestion, or 
motivation to make that combination. Such suggestion may come: 

a. expressly from the references themselves; 
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b. from knowledge of those skilled in the art that certain references, or disclosures 
in the references, are known to be of special interest or importance in the particular field; 

c. from the nature of a problem to be solved, leading inventors to look to 
references relating to possible solutions to that problem; or 

d. from the very nature of the subject matter involved. 

C. Information Considered 

During the process of forming my opinions and preparing my report, I have studied the 
'882 Patent, the prosecution history of the '882 patent, including the original application filed 
October 12, 1994 (application Serial No. 322,172). I have reviewed all of the prior art 
references cited to or by the Patent Office during prosecution and additional prior art 
references, particularly the references cited in this report. I have reviewed documents 
produced in this case related to the accused CDS product. I have considered the following 
documents: 

1. The depositions of John Acres. David Weibenson, Elizabeth Borchard, Alec 
Ginsberg, and Jose Veea I also attended portions of the depositions of Jay 
Stone, and Stephanie Maddocks. 

2. Exhibits attached to the above depositions and other exhibits associated with 
CDS' Motion for Summary Judgment of Invalidity. 

3. The additional references cited in this report. 

I have also relied upon my extensive experience with the design and use of digital 
circuitry, including microprocessors and microprocessor controlled devices. 
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Should additional evidence related to this report come to my attention in the future, I 
will examine that as well. Should it become necessary, I will supplement this report. 

III. SUMMARY OF OPINIONS 

Based on my study as described above, my opinions may be summarized as follow. 

A. It is my opinion that at least Claims 10 and 19 of the '882 patent are anticipated 
by the prior publication titled "Gaming Innovations Concept III", #2002918 - 20029932 
("Concept III brochure"). 

B. It is also my opinion that at least Claims 10 and 19 of the '882 patent are 
anticipated by the Registration Statement, Form SB-2 submitted by Acres Gaming Corporation 
to the U.S. Securities and Exchange Commission ("Acres SB-2"). 

(/ C. It is also my opinion that at least Claim 10 of the '882 patent is anticipated by 
UK Patent Application GB 2 15 1054 A. titled "Systems for playing games", William Neale and 
Barry Anderson, filed 20 October 1983. (the "Neale application") 

D. It is also my opinion that Claim 19 of the '882 patent would have been obvious 
at the time of the alleged '882 invention, when the U.K. Patent Application GB2151054A is 
considered in light of prior casino automation practices. 

E. It is also my opinion that at least Claims 10 and 19 of the '882 patent, if broadly 
construed are anticipated by the Acres progressive table games (installed in August of 1993 at 
Rio Suites Casino). 

F. It is also my opinion that all Claims of the '882 patent would have been obvious 
at the time of the alleged '882 invention to a person of ordinary skill in the art, in view of the 
following references: 

1. Concept III brochure. 

2. Acres' SB-2. 

3. U.K. Patent Application GB2151054A. 
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4. Acres Concept III accounting and player tracking system (e.g., the system 
installed at the Winnebago Casinos and other casinos). 

5. S-Plus machine of IGT. 

6. Acres progressive table games and software (e.g., the system installed in August 
1993 at the Rio Suites Casino). 

7. General references relating to networked systems. 

G. It is also my opinion that at least Claims 10 and 19 of the '882 patent are invalid 
for failure to meet the requirements of 35 U.S.C. §112, 2 nd paragraph. The words 
"command" and "predetermined event" are vague. 

H. It is also my opinion that at least Claims 10 and 19 of the '882 patent were 
patent ready prior to October 12, 1993. The descriptive materials available to the inventors as 
of October 12, 1993 provided sufficient information from which to file a patent application so 
as to support at least claims 10 and 19 of the '882 patent. 

I. It is also my opinion thai there is no consistent standard of enablement for which 
claims 10 and 19 of the '882 patent would be both enabled by the '882 patent specification and 
non-obvious in light of the Concept 111 brochure since this prior Concept III brochure discloses 
an embodiment of claims 10 and 19 in substantially the same level of detail as the embodiment 
in the '882 patent specification. 

J. It is also my opinion that Claims 1-19 are not infringed by the accused CDS 
product. 

These opinions cover the claim» that Acres has asserted. I may also offer opinions on 
anticipation of other specific, unasserted claims after discovery is completed in this action. 

IV. BASES FOR OPINIONS 
A. Overview 

Claims 10 and 19 of the "822 patent are directed to an improved method of operating a 
casino automation system comprising a computer-controlled network of gaming devices. The 
relevant art is thus computer automation systems in general, and particularly as this art is 
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applied to automate the functions of a gambling casino. Automation of a casino is the 
integration of various arts, including digital system design, digital computer design, digital 
communications, programming, logic design and electrical circuit design. By 1993, one year 
prior to the filing of the '882 patent application, the computer automation art as applied to 
casinos was very highly developed. Each of the constituent design disciplines had been highly 
refined though a long development process spanning thirty years, or more, resulting in an 
extremely detailed body of reference information describing how to design any automation 
system, including automation systems for gambling casinos. The experience gained in early 
automation systems 1 established the standards and design practices upon which present-day 
systems depend. By 1993, the prevailing standards and practices defined a set of interoperable 
components and methods from which virtually any system could be realized. For example, for 
prior communication standards included IEEE standard 802.3, the prevailing standard for 
Local Area Networks and other peer-to-peer communication. Another prior standard was RS- 
485 which, when combined with a standard serial data transmission protocol such as HDLC, 
was a preferred method of communication between a master, or host, computer and a large 
number of subordinate devices such as casino games or factory machines. At least one 
technical note recognizes the applicability of these standard systems to casino systems. 

Once a computer is joined to a communications network it may exchange messages with 
other members of the network. Messages may convey status information (e.g., Switch 3 of 
machine 4 has changed to the closed position) or command information (e.g., Turn on motor 5 
of machine 6). Thus, each of the computers on the network could be programmed to be aware 
of events sensed anywhere on the network and effect an action anywhere on the network, 
including the reconfiguration of the network or of the devices attached to the network. It has 



1 Airline reservation systems and taciory automation systems were well known by, at least, 1965. An early 

automation system tor a casino is disclosed in U.S. patent #4, 283. 709, titled "Cash Accounting and Surveillance System for 
Games". Lucero el al.. which was filed in 1980. 
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been a longstanding practice in automation systems to program a host computer to provide 
real-time supervisory control of a network of machines in the manner described in the '882 
patent. In such a system, complex control problems are solved by decomposition to a series of 
elemental steps which may be readily expressed in a programming language. Each elemental 
step first performs a test and then performs an action which is conditional upon the outcome of 
the test. ' An example of such an elemental step is: IF Switch 3 = "Closed" AND Today = 
"Tuesday" THEN turn on Motor 4 ELSE continue. The solution of a specific control 
problem is known as an application program. By October 1993, the level of skill of an 
application programmer was very high. Given only a specification of the desired results, such 
a person would know how to write an application program to accomplish any well defined 
automation task that didn't severely tax the capability of the technology, e. g. limitations of 
throughput or response time. Further, the skill of the application programmer, or engineer, 
was very high in 1993 because automation systems share a common set of operating principles, 
which, once learned, are re-applied to the next application regardless of the controlled object 
or the specifics of the control action. Thus, many of the limitations of the asserted claims are 
essential features of most automation systems. For example, there is little difference, in 
principle, between the methods of the asserted claims and the methods of U.S. patent 
5,216,613, titled "Segmented Asynchronous Operation of an Automated Assembly Line, 
Claude D. Head III, which was filed twenty three years earlier. For each step of the asserted 
claims, the Head '613 patent describes a like step with respect to a factory assembly-line 
machine rather than a gaming device 

The 4 882 patent discloses and claims "A method of operating gaming devices 
interconnected by a host computer hating a user-operated input device". There is no material 
difference between the hardware disclosed in the '882 patent and hardware widely used in 
prior automation systems, including automation systems for gambling casinos. There is no 
substantive disclosure in the '882 patent specification regarding how to write a program to 
accomplish the claimed methods. The limitations of each element of claims 10 and 19 are 
satisfied by performing steps that are relatively simple and familiar to the person of ordinary 
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skill in the art. When the threshold of disclosure for enablement is low, as it must for the 
asserted claims to be considered enabled, almost any suggestion in the prior art to make the 
claimed combination would invalidate the claim. The references I have relied upon for 
anticipation and obviousness substantially exceed my threshold for enablement disclosure 
because my standard for enablement disclosure is relatively low for the reasons I have 
previously explained. However, it is my opinion that under any arbitrary, but consistent 2 , 
standard of enablement, the asserted claims cannot be at once enabled and non-obvious. 

B. The Person of Ordinary Skill in the Art 

It is my opinion that the relevant art is computer automation systems, particularly as 
this art is applied to automate the functions of a gambling casino. Further, that a person of 
ordinary skill in the relevant art would have a Bachelors degree in Electrical Engineering plus 
at least three years of experience in the design of automation systems. One year prior to the 
time the '882 patent application was filed, he would be presumed to know the following 
information: 

1. He would understand, and know how to apply well established standards 
pertaining to the design and operation of computer network, such standards including: 
Electronic Industries Association standards RS-232, RS-422, and RS485 
American Standard for Computer Information Interchange ASCII 
Synchronous Data Link Control - SDLC 
High Level Data Link Conirol - HDLC 
High Level Data Link Control standard ISO-3309 
Institute for Electrical and Electronic Engineers standard IEEE 802 



For example, if the standard of enablement of a claimed method presumed that a skilled person knew how 
to drive a car. it would be inconsistent to require details regarding the operation of a car door. 
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2. He would understand and know how to apply the information contained in 
application notes published by vendors of computer components used in computers and 
data communication products. Application Note AN-409, "Transceivers and Repeaters 
Meeting the EIA RS-485 Interface Standard", published by National Semiconductor is 
illustrative of such publications. It states in part: 

The EIA RS-485 standard has found widespread acceptance and usage 
since its ratification. Users are now able to configure inexpensive local area 
networks and multi-drop communication links using twisted pair wire and the 
protocol of their choice. 

3. He would understand, and know how to apply standard methods of structured 
programming, particularly as these methods are practiced in automation systems to 
solve complex control and communication problems. 

4. He would be knowledgeable regarding prior casino automation systems 
particularly as those systems are described in the following references: 



(a) 


U.S. 


Patent No. 


4.837,728, Barrie et al. 


(b) 


U.S 


Patent No 


4.072,930, Lucero etal. 


(c) 


U.S 


Patent No 


4.760,527. Sidley 


(d) 


U.S. 


Patent No. 


4.805.907. Hagiwara 


(e) 


U.S. 


Patent No. 


4.926,327, Sidley 


(f) 


U.S 


Patent No. 


5.007,649. Richardson 


(g) 


U.S. 


Patent No 


5.078,405. Jones et al. 


(h) 


U.S. 


Patent No. 


5.123.649. Tiberio 


(i) 


U.S 


Patent No 


5.129.652. Wilkinson 


0) 


U.S. 


Patent No 


5.249.800. Hilgendorfet al. 


(k) 


U.S. 


Patent No. 


5.280.909, Tracy 


(1) 


U.S. 


Patent No. 


5.286.023. Wood 


(m) 


U.S. 


Patent No. 


5.324,035, Morris et al. 


(n) 


U.S. 


Patent No. 


5.344,144, Canon 
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(o) U.S. Patent No. 4,409,656, Andersen et al. 



C. Enablement 

A requirement for validity is that the patent specification contains a description of the 
claimed invention sufficient for any person skilled in the art make and use the invention as 
claimed. The '882 patent assumes, and in fact requires, a relatively high level of skill to make 
and use the system described. The specification is a fragmentary description of a very 
complex system which is lacking in substantive implementation details for essential steps. For 
example, there is no description of the program required for microcontrollers 248 A - 248H, 
Ref. Fig 12 to perform the '822 communication protocol. The specification merely states that: 

Any communication protocol can be used to implement this communication path over 

the serial communication interface, as is known in the art, Ref. col. 23, Ins. 13-15. 
There are multiple levels of communications protocols in a digital network. A message 
protocol, such as the IGT protocol, CDS 3194-3218, defines the message format used to 
exchange information. In postal terms. The message protocol is about what is in the letter. 
The communication protocol in the above reference is a serial data link protocol, which is 
analogous to the postal system. It functions to automate the exchange of messages over the 
network, i. e., electronically perform the functions of; checking for outgoing messages, 
determine the addressee of the message, and deliver the message to the intended addressee. 

It is true that there were several well known serial data link protocols, however the 
implementation of any one of these in a general purpose microcontroller would be much more 
difficult than programming the steps required by the asserted claims. It was well recognized in 
the art that serial data link communication protocols are a demanding task and that a general- 
purpose controller, as taught by the "882 patent specification, is an inefficient method of 
implementation. Rather, serial data link protocols are typically implemented with a specialized 
device dedicated to that function. A principal rationale for a pre-programmed specialized 
device is to unburden the designer from the relatively complex task of programming the data 
link protocol. The data sheet for the Intel 8273 Programmable HDLC/SDLC Protocol 
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Controller, Intel Corporation, 1984, my Exhibit A, is illustrative of such a prior-art specialized 
device. It is also indicative of the complexity of serial data link protocols. I don't yet know 
what 4 882 implementation details, if any, the plaintiff contends are necessary for enablement of 
the asserted claims. However, it is my intention at trial to compare these contentions with all 
of the essential, but unexpressed, implementation details required to practice the methods as 
described in the '882 patent specification. 

D. Claims 10 and 19 of the '882 patent are anticipated by the prior publication 
titled "Gaming Innovations Concept III", #2002918 - 20029932 

The following element-by-element analysis of claim 10 compares the corresponding 
teaching of the '882 patent specification and the Concept III document (Weibenson Deposition 
Exhibit 3). While I have relied upon the entire teaching of both disclosures in forming my 
opinion, I have cited only the text which I consider to be most pertinent: 

l. Preamble 
Claim 10: 

A method of operating gaming devices interconnected by a host computer 
having a user-operated input device comprising: 

882 Patent Specification 

"A system tor monitoring and configuring gaming devices interconnected over a 
high-speed network is disclosed The system can support a file server, one or 
more floor controllers, one or more pit terminals, and other terminals all 
connected o\er the network", abstract, see also Fig.l. 

"The floor controllers 18 and 28 are, in the preferred embodiment, IBM- 
compatible personal computers", col. 7, Ins. 26-27. 

"... each floor controller is equipped with a communication board 246, as 
shown in Fig. 12". col. 19. Ins. 18-19. 
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"The communication board 246 includes eight separate microcontrollers 248A- 
348H. . . . Each microcontroller is responsible for two current loop 
networks." col. 19, Ins. 29-42. 

Concept III: 

"Concept III eliminates the dual cost of hardware and provides an integrated 
system to provide all your information and promotional needs", #2002922. 
"Instead of mounting a controller beneath each carousel of machines, the system 
is programmed from a personnel computer", #2002923. 

"Four wire cable (uses standard RJ-11 phone connectors) up to 1,000 machines 
per floor controller", notation on the graphic titled Gaming Innovations Data 
Collection System Overview, #2002928 

AutoScans are connected through an optically isolated four wire cable to a Floor 
Controller. Each Controller can manage up to 1000 AutoScan units. Up to 
eight Floor controllers, a total of 8000 machines are allowed in a single casino. 
#2002931. 

"AutoScan mounted inside each machine", another notation on the graphic 
#2002928. 

"Our system includes support for all types of electronic machines, including the 
most advanced units with serial "interfaces". These machines send activity 
information as complex signals over a single pair of wires. The result is more 
accurate and detailed information, but it takes a fast system like AutoScan to 
properly record it ". #2002929. 

Concept III discloses the claim 10 preamble. Such systems were well known. A 

skilled in the art would be able to make such a system. 
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2. 



Associating 
Claim 10 

associating each gaming device with a unique address code; 



'882 Patent Specification: 

"The floor controller communicates with the DNCs by using a standard 
communication protocol. In the preferred embodiment this protocol defines a 
message format including a destination ID, a source ID, a message length, a 
data packet and a CRC," col. 34, Ins. 36-39. 

Concept III: 

"Advanced identification techniques let you specify the machine house number 
as you install it. If the machine is later moved, it is automatically re-located by 
the system". #2002929 

"Connections are made to each machine with telephone style RJ-11 modular 
jacks. This makes system installation and maintenance easy. When it comes 
time to move a machine, simply unplug its power cable, unsnap the data 
connector and move the machine. The whole disconnection process takes only a 
few seconds and requires no special skills. All other machines in the system 
continue to function normally." #2002931. 

This step is taught in the Concept III It is accomplished by associating a gaming 
device with a network ID. a unique address code which distinguishes the network node of the 
instant gaming device from all other nodes A unique ID is an essential feature of all computer 
networks. The Concept III disclosure shows this step. 
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3. Preselecting 
Haim 10: 

preselecting less than all of the gaming devices connected by the host computer 
responsive to a user-effected action at the input device which identifies the 
preselected gaming devices with the respective associated address codes; 

'882 Patent Specification: 

"The system provides the capability for the casino to select which of the 
plurality of machines are used in any given promotion. The system further 
allows any number of different promotions to operate simultaneously", col. 20, 
Ins. 2-6. 
Concept III: 

"You select which machines are used in which promotions, connect your 
signage and information displays (if any), and begin operation. Concept III 
allows any number of different promotions to operate simultaneously." (Id.- pg- 
2) 

"You can set up the system to only pay Double Jackpots to customers playing 
maximum coins, or pay double only on awards above a specified amount." (Id.. 
Pg-3) 

"You simply type in which machines are connected to which links and describe 
the starting jackpots amounts, increment rates, limits if any, etc." (Id., pg. 3) 

The step of preselecting is another well known, if not inherent, step of the computer 
networking art. Preselection, as taught and claimed by the '882 patent, is known more 
generally as remote reconfiguration. It accomplishes by software reconfiguration acts which 
required physical actions in earlier systems and had become a preferred method for computer 
network systems. This step is both taught and enabled by the Concept III disclosure. 
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4. Network Tracking 

Claim 10; 

using the network to track activity of the preselected gaming device; 



'882 Patent Specification: 

"Each transaction, whether it be a coin in a handle pull, etc., is recorded by the 
system." Col. 3, Ins. 34-35. 

"Each floor controller is responsible for monitoring the activity level of the 
corresponding gaming devices connected thereto and . . . The floor controllers 
issue status requests to each of the individual gaming devices to determine the 
activity level of each. In the event the floor controller detects any activity, the 
floor controller communicates that activity to a file server 32. . ." Col. 7, Ins. 
27-36. 

"Together, the data communication node 42 and the player tracking module 44 
allow the floor controller connected to the associated gaming device to monitor 
and control the activity of the gaming device." Col. 8, Ins. 55-59. 
"The floor controller is responsible for monitoring the activity of each of the 
gaming devices connected thereto and reporting this activity to the database. . 
Col. 19, Ins. 4-6. 

"The first is a request lor data from the DCN. If this type of message is 
detected the DCN builds the data requested and transmits the data in a reply 
message. The main use of this message type is to gather status and meter 
information from the DCN " Col. 24, Ins. 61-65. 

"The first type of message can be one which includes a new meter information. 
The floor controller checks in step 498 to determine whether the message 
includes this type of information. If the message includes new meter 
information, the floor controller saves the new meter information locally in step 
500. The floor controller maintains local copies of the meter information in 
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order to minimize the amount of traffic on the high-speed network. Because the 
machine meters change so rapidly, forwarding this new meter information on to 
the file server each time one of these meters is altered would produce an 
excessive amount of network traffic on the high-speed network. Therefore, in 
the preferred embodiment, the floor controller saves this new meter information 
locally in step 500 and only forwards the new information on to the file server 
after a predetermined amount of time has elapsed." Col. 33, Ins. 31-46. 
"The floor controller also monitors the locally-stored meter information in step 
528. If the locally-stored information is changed, the floor controller saves the 
latest information to the data base in step 530. As described above, the floor 
controller saves the meter information locally in order to minimize the traffic to 
the file server over the high speed network. Col. 35, Ins. 30-36. 

Concept III: 

"Since Concept III monitors slot activities, it collects all information required 
for proper slot accounting reports." (Id., pg. 4) 

"Concept III also records how long the customer spends at each machine and 
records the number of coins won. counts games played and hand paid jackpots 
won." (id. pg. 5) 

Tracking the activity of gaming devices attached to a network is another well known 
feature of prior casino automation systems The Concept III disclosure both teaches and 
enables tracking of the activity of a preselected device, or devices. The patent itself also 
admits that networked tracking and accounting systems for gaming devices are "known in the 
art." Col. 1, line 13. 
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5. Issuing Command 
Claim 10: 

issuing a command over the network to one of said preselected gaming devices 
responsive to a predetermined event; and 

'882 Patent Specification: 

"Each promotion involves sending a reconfiguration command from the floor 

controller to a gaming device that has been selected to be part of a given 

promotion over the associated network. Col. 2, Ins. 66-67 to Col. 3, Ins. 1-2. 

"Remote reconfiguration includes sending a reconfiguration command from a 

host computer to one or more of the gaming devices." Col. 6, Ins. 35-37. 

". .issuing commands to the associated gaming devices to reconfigure their 

payout schedules during certain bonusing events." Col. 7, Ins. 30-32. 

"The serial machine interface is the means by which the DCN controller 

communicates certain reconfiguration data referred to as reconfiguration 

commands to the machine These reconfiguration commands. . ."Col. 10, Ins. 

2-6. 

Concept HI, 

"We have developed new. communication protocols with Bally and IGT that 
allow the AutoScan module to tell the machine to pay money from the hopper, 
place extra credits on the credit meter or allow play without depositing coins. 
AutoScan cjn even command the machine to pay all jackpots at two or three 
times the normal raie and communicate with customers through displays 
mounted on the machine " (Id., pg. 1-2) 

"AutoScan provides full accounting of bonus payments and requires no human 
intervention for bonus auard payments." (Id.- pg- 2) 
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I consider the limitation of predetermined event to be indefinite because of the variety 
of events described in the '882 specification and the ambiguity of the adjective 
"predetermined". In the context of a real-time computer system, a predetermined event is 
generally considered to be an event which happens at a predetermined time. All other events 
such, as a jackpot win, are asynchronous events. However, an asynchronous event could be 
considered to be predetermined by programming as to type, meaning, or association with a 
predetermined action without regard for when it occurs. Under this broad construction a 
network polling command would correspond to this step. This ambiguity is material because 
without a definite scope for a "predetermined event" it is not possible to determine which of 
the many commands taught by the '882 specification are responsive to this step. If the claim is 
construed, in light of the specification, to have a definite meaning then this step must include: 
issuing a reconfiguration command to reconfigure the payout schedule of a gaming device as 
described in the patent abstract. The Concept III disclosure teaches and enables this step. It is 
my understanding that by 1993 the S-Plus Slot Series of machines were commercially available 
from IGT and that these machines could be commanded to automatically reconfigure a jackpot 
payout level. Not withstanding the gaming regulatory obstacles to gaining approval to be 
allowed to perform this step, the commercial availability of the S-Plus machine provides 
further support for my opinion 

6. Paying 

Claim 10 

paying at said one gamine device in accordance with the command 
'822 specification 

"Thus, it would be desirable to reconfigure the under utilized gaming devices to 
provide an additional incentive to players to use these devices. In the past 
casinos have run "bonuses" during these times. An example of such bonuses 
include a "double jackpot" wherein a player hitting a jackpot is paid double the 
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jackpot amount. Currently this is implemented by having an attendant manually 
payout the additional payout amount. This manual technique, however, is 
cumbersome and inefficient to administer because an attendant must be 
constantly supervising the bonusing gaming devices. Accordingly, a need 
remains for an automated method and apparatus to provide bonusing for gaming 
devices." Col. 2, Ins. 11-23. 

"Upon receipt of the reconfiguration command, the gaming device reconfigures 
its payout schedule in accordance with the received reconfiguration command. 
In the preferred embodiment, this reconfiguration includes activating a bonus 
payout schedule. A partial list of the promotions according to the invention 
include, bui are not limited to: a multiple jackpot wherein the gaming device 
reconfigures its payout to be a multiple of its default payout schedule; a bonus 
jackpot wherein the gaming device reconfigures its payout schedule to payout an 
additional bonus amount when certain conditions are met; and a progressive 
jackpot wherein two or more gaming devices are combined in a progressive 
jackpot having a progressive jackpot payout schedule." Col. 3, Ins. 2-15. 
"The gaming devices, on receiving a reconfiguration command, will reconfigure 
its jackpot payout schedule in accordance with the reconfiguration command. 

This reconfiguration, in the preferred embodiment, comprises activating 
a bonus pa\out schedule This bonus payout schedule is in addition to the 
normal pa> table of the gaming device." Col. 6, Ins. 37-43. 
". . .cause the machines to activate a bonus payout table to allow the machine to 
append bonus payments m their standard jackpot payouts, as specified by their 
payout table, during certain bonus activities." Col. 10, Ins. 6-9. 
"As described above, reconfiguring a gaming device payout schedule, in the 
preferred embodiment, includes activating a bonus payout schedule that pays out 
bonus amounts in addition to the amount determined by the device payout table. 
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A partial list of the promotions according to the invention include, but 
are not limited to: a multiple jackpot wherein the gaming device reconfigures its 
payout to be a multiple of its default payout schedule; a bonus jackpot wherein 
the gaming device reconfigures its payout schedule to payout an additional 
bonus amount when certain conditions are met; and a progressive jackpot 
wherein two or more gaming devices are combined in a progressive jackpot 
having a progressive jackpot payout schedule. In addition to these, many other 
promotions are possible by the above-described system for controlling and 
monitoring a plurality of gaming devices." Col. 20, Ins. 13-30. 

Concept HI 

"Concept III automates double jackpot payments by causing the machine hopper 
to pay bonus amounts." (Id. pg. 2). 

I construe this step to require automatic payment of a bonus amount. The Concept III 
disclosure teaches and enables this step It is my understanding that the S-Plus machine can be 
commanded to automatically pay a low er level progressive jackpot from the game hopper. Not 
withstanding the gaming regulatory obstacles to gaining approval to be allowed to perform this 
step, the commercial availability of the S-Plus machine provides further support for my 
opinion. In addition, IGT's implementation of specific protocols to accomplish this feature by 
September 3. 1993 shows that one of ordinary skill had the requisite ability to accomplish this 
objective in 1993. CDS 3 1 94 32 18 

7. Allocating 
Claim 19 

19. The method of claim 1 wherein said method further comprises allocating a 
predetermined percentage of the cumulative amount wagered at all of the 
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preselected gaming devices to a bonus pool and wherein paying at said one 
gaming device in accordance with the command comprises paying said pool at 
said one gaming device. 

•882 Specification 

"Another reconfiguration command allows any number of machines on the 
network to be combined in a common jackpot having a common jackpot payouot 
schedule, wherein the reconfiguration command reconfigures the selected 
machines to payout in accordance with the common jackpot payout schedule. In 
this case, the reconfiguration message would be queued up for each of the 
selected machines to be combined in a common jackpot. One example of a 
common jackpot is a progressive jackpot. Unlike the prior an progressive 
jackpot systems, however, the progressive jackpot according to the invention is 
not limited to a predetermined number of machines. In the prior art progressive 
jackpot systems, a bank of machines are connected to a common progressive 
jackpot controller and only those machines can be included in the progressive 
jackpot. In contrast, any machine on the network including those connected to 
other floor controllers can be combined into a common progressive jackpot. 
Moreover, the number of progressive jackpots is not limited by the number of 
floor controllers since one floor controller can manage more than one 
progressive jackpot " Col 36.1ns 16-36. 

Concept 111 

Standard progressive jackpots are also possible. Instead of mounting a 
controller beneath each carousel of machines, the system is programmed from a 
personal computer. You simply type in which machines are connected to which 



27 



1 

2 
3 
4 

5 
6 
7 
8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
24 
25 
26 
27 
28 



links and describe the starting jackpots amounts, increment rates, limits if any, 
etc. Then you can mount jackpot displays anywhere in the casino. All you 
have to do is set the display to match the jackpot number it is to display. Up to 
64 separate jackpots are allowed. #2002923. 

The claimed step of allocating merely states the method used by prior progressive 
games to determining the value of the progressive jackpot. This step is taught by the Concept 
III disclosure. 

The Concept III disclosure is enabled because the step of allocating money to a 
progressive jackpot was well known and well within the skill of the artisan in 1993. 

My conclusion that the Concept III is an enabled, anticipatory reference is further 
supported by comparison of the technical particulars disclosed by the '882 patent with those 
taught by Concept III. 

The following element-by-element analysis of claim 10 compares the corresponding 
teaching of the '882 patent specification and Concept III (Weibenson Deposition Exhibit 3). 
While I have relied upon the entire teaching of both disclosures in forming my opinion, I have 
cited only the text which 1 consider to be most pertinent: 

I. Preamble 

Claim 10: 

A method of operating gaming devices interconnected by a host computer 
having a user -operated input device comprising: 

'882 Patent Specification 

"A system for monitoring and configuring gaming devices interconnected over a 
high-speed network is disclosed. The system can support a file server, one or 
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more floor controllers, one or more pit terminals, and other terminals all 
connected over the network", abstract, see also Fig.l. 
"The floor controllers 18 and 28 are, in the preferred embodiment, IBM- 
compatible personal computers", col 7, Ins 26-27. 

"... each floor controller is equipped with a communication board 246, as 
shown in Fig. 12", col 19, Ins 18-19. 

"The communication board 246 includes eight separate microcontrollers 248A- 
348H. . . . Each microcontroller is responsible for two current loop 
networks." col. 19, Ins. 29-42. 

Concept III: 

"Concept III eliminates the dual cost of hardware and provides an integrated 
system to provide all your information and promotional needs", #2002922. 
"Instead of mounting a controller beneath each carousel of machines, the system is 
programmed from a personnel computer", #2002923. 

"Four wire cable (uses standard RJ-1 1 phone connectors) up to 1,000 machines per 
floor controller", notation on the graphic titled Gaming Innovations Data Collection 
System Overview. #2002928 

AutoScans are connected through an optically isolated four wire cable to a Floor 
Controller Each Controller can manage up to 1000 AutoScan units. Up to eight 
Floor controllers, a total of 8000 machines are allowed in a single casino. #2002931. 
"AutoScan mounted iriMJe each machine", another notation on the graphic 
#2002928 

"Our system includes support for all types of electronic machines, including the 
most advanced units uiih serial "interfaces". These machines send activity 
information as complev signals over a single pair of wires. The result is more 
accurate and detailed inlormation. but it takes a fast system like AutoScan to 
properly record It ". #2002929. 
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Comparison: 

j 

Both disclosures are a high level description of the same embodiment. The differences 
regarding details of implantation are insubstantial. A skilled person would consider the Concept III 
network interconnecting a floor controller with up to 1000 machines to be a four-wire multi-point 
bus. The industry standard for this class of network is RS-485. Various RS-485 products were 
available which are the equivalent of the '882 embodiment and which incorporate substantially all 
of the '882 implementation details. The MPL 4215-2 Octal RS-485 Interface Card, Ex and the 

VersaLogic VL7315, Ex , are illustrative of such products. Thus, The Concept III disclosure is 

no less enabling than the '882 patent specification regarding the design of a network comprising 
gaming machines and a host computer. 

2. Associating 
Cteim 10: 

associating each gaming device with a unique address code; 
'882 Patent Specification: 

"The floor controller communicates with the DNCs by using a standard 
communication protocol In the preferred embodiment this protocol defines a 
message format including a destination ID, a source ID, a message length, a data 
packet and a CRC col 34. Ins. 36-39. 

Concept 111 

"Advanced identification techniques let you specify the machine house number as 
you install it If the machine is later moved, it is automatically re-located by the 
system", #2002929 

"Connections are made to each machine with telephone style RJ-11 modular jacks. 
This makes system installation and maintenance easy. When it comes time to move 
a machine, simply unplug its power cable, unsnap the data connector and move the 
machine. The whole disconnection process takes only a few seconds and requires no 
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special skills. All other machines in the system continue to function normally.** 
#2002931. 

Comparison: 

All computer networks require that each communicating node, such as a gaming machine be 
associated with a unique address code which is their network ID. When the gaming machine is the 
originator of a message it identifies itself as the sender by placing its unique address code in the 
source ID field of the message. It also screens all messages it receives, responding to only those 
for which the destination ID matches the unique address code. It is my opinion that the step of 
associating is accomplished when a gaming machine is logged on to a network by any of the means 
known in the data communications art which may be manual, semi-automatic or automatic. There 
is no limitation in claim 10 that a gaming machine have an additional unique identity such as a 
machine house number, nor thai any assignment of an association be accomplished automatically 
as taught in the '822 specification. However, even if the step of associating is narrowly construed 
to require automatic assignment of the association in the manner taught by the '882 patent a person 
skilled in the art is also taught that step by the Concept III disclosure. Since the step of associating 
is a well, known, if not inherent, step in the computer networking art a skilled person needs no 
detailed instructions to accomplish the step. The Concept III disclosure is thus no less enabling 
than the '882 patent specification regarding the design of a network of gaming devices. 

3. Preselecunj: 

Claim 10 

preselect inc le>v than jll ol the gaming devices connected by the host computer 
responsive in j user -ciu-cied action at the input device which identifies the 
preselected earning device^ with the respective associated address codes; 



Sec also col 24. In- 1822 
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'8R2 Patent Specification: 

"The system provides the capability for the casino to select which of the plurality of 
machines are used in any given promotion. The system further allows any number 
of different promotions to operate simultaneously", col. 20, Ins. 2-6 

Concept Hi; 

"You select which machines are used in which promotions, connect your signage 

and information displays (if any), and begin operation. Concept III allows any 

number of different promotions to operate simultaneously." (Li. pg. 2) 

"You can set up the system to only pay Double Jackpots to customers playing 

maximum coins, or pay double only on awards above a specified amount." (Id., pg. 

3) 

"You simply type in which machines are connected to which links and describe the 
starting jackpots amounts, increment rates, limits if any, etc." (Id., pg. 3) 

Comparison: 

Both disclosures describe performing the claimed step of preselecting without describing 
how to perform it. The step of preselecting is another well known, if not inherent, step of the 
computer networking an. Even if the limitation of "less than all" is narrowly construed to require 
more than one preselected device it is nevertheless a step that is routinely practiced in computer 
network systems, such as Novell netware products. Nor is there any uncertainty about how to 
accomplish preselection of devices Task oriented polling tables and other forms of table lookup 
techniques are well known and e.\ienM\el> used -It is thus my opinion that enablement of this 
claim element doesn't require a disclosure of how to accomplish this step and that the Concept III 
disclosure is no less enabling than the "882 patent If enablement did require instruction regarding 
how to perform the claimed step of "preselecting less than all of the gaming devices . . . 
responsive to a user-effected action" the "882 specification does not provide that instruction. The 
only description of how anything is done responsive to a user-effected action states: 

"The process 464 also includes a system monitoring step 474. This system 
monitoring step 474 administers certain system-wide events. These system-wide 
events include the counting-related events and bonusing events. The floor controller 
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continuously checks to see whether any of these events have been triggered. If any 
event has been triggered, such as a bonusing event, the floor controller takes the 
appropriate action to handle the event. The event may be triggered by the time 
and day or by user intervention or other event. The system monitoring step 474 will 
be described further below with reference to FIGS 32 and 33." 
Col. 32, Ins. 18-28 (emphasis added). It would be difficult to say less. . 

4. "Network Tracking" through "Allocating" 

The comparisons made above show a similar level of disclosure for the '882 patent 
versus the Concept HI regarding the claimed steps. 

Claims 10 and 19 of the 4 882 patent are anticipated by the Registration Statement, 
Form SB-2 submitted by Acres Gaming Corporation to the U.S. Securities and 
Exchange Commission. 

The Acres Form SB-2, submitted prior to the statutory bar period, states in part: 

progressive jackpot systems and bonusing systems, which provide players 
with opportunities for additional play and special payouts, are designed to enhance 
interest in the machines and games to which they are attached. Progressive jackpot 
systems for slot machines link a number of slot machines to generate a collective 
jackpot. The Concept III progressive jackpot system permits flexible programming, 
enabling the casino manager to determine which machines are to be linked to the 
progressive jackpot, and to establish various parameters such as starting jackpot 
amounts, rate of increment, and limits, if any, on the jackpot. The flexibility 
provided b> Concept HI enables the casino manager to design, alter and readily 
implement neu progressive jackpot promotions. 



Bonusing programs, such as double jackpots at certain times of the day, have been 
used successfully by mam casinos to increase play at slot machines. Traditional 
bonusing programs, however, have required extensive administrative effort to 
manage. Concept III. with its ability to deliver instructions to the slot machine, 
enables the casino to automate the payment of and accounting for double jackpot and 
other bonus programs In addition, the Concept III technology enables a casino to 
establish other parameters for bonusing programs, such as allowing a double jackpot 
or other bonusing program to operate on a random basis, or to operate only when a 
minimum level of activity is present, Ref. pg. 3. 
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To a person of ordinary skill in the an this is an enabling teaching to build a fully 
automatic, reconfigurable system to perform the well known promotions which had previously 
required manual intervention for at least one of the steps. 

I have reviewed, analyzed, and incorporated into my opinion paragraphs 9-14 of Michael 
Bennett's Declaration dated September 17, 1998, which breaks down claim 10 of the *882 patent 
and shows each element in the SB-2. The "allocating" step of claim 19 (progressives) is shown by 
the SB-2's disclosure of "progressives" throughout the document. 

There is no ambiguity regarding what to do. A person of ordinary skill would have known 
how to realize a system which "permits flexible programming, enabling the casino manager to 
determine which machines are to be linked to the progressive jackpot" and "enables the casino to 
automate the payment of and accounting for double jackpot and other bonus programs" for the 
reasons I have already stated. 

F. Claim 10 is anticipated and Claim 19 is obvious in view of the U.K. Reference 

Claim 10 of the '882 patent is anticipated by UK Patent Application GB 2151054A, titled 
"Systems for playing games". William Neale and Barry Anderson, filed 20 October 1983, (the 
"Neale application"). 1 have considered the claim analysis of the Neale application set forth by 
Michael Joseph Bennett in his declaration of September 17, 1998. I concur with his analysis and 
incorporate it by reference as support for my opinion. 

Claim 19 of the '8S2 patent would have been obvious when the Neale application is 
considered in light of other prior an automation practices, such as prior art progressive systems, 
accounting and player tracking systems, and Acres' own Concept III product literature. 

G. Claims 10 and 19 were patent ready "as of October 12, 1993 

1 understand that a determination of "on sale" requires that two conditions are satisfied. 
First, the product must be the subject of a commercial offer for sale. Second the invention must be 
ready for patenting. An invention is ready for patenting if the inventor has prepared drawings or 
other descriptions that were sufficiently specific to enable a person skilled in the art to practice the 
invention. I am aware of no facts thai indicate that the Treasure Island purchase order # (GPM 
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003241 and 42) indicates that anything other than an offer for sale was made for the inventions of 

i 

claims 10 and 19 for commercial use. I am aware of no facts that indicate that the Progressive j 
Game System for the Rio Casino, Vega Dep. Ex. 191, was anything other than a sale of the 
subject matter of claims 10 and 19 for commercial use. I have already explained why the Concept 
III brochure, by itself would have been enabling. Plainly, the inventor possessed documents 
detailing how to accomplish the methods described in the Concept III brochure. The documents 
produced to date are more than sufficient to show the claimed inventions to be ready for patenting. 
The following references, when considered collectively, provide a description of the claimed 
inventions which are at least as enabling as the *882 specification: 

Concept III disclosure, Wiebenson Dep. Ex. 3. 

All other Concept III disclosures prior to October 12, 1993. 

Firmware listing TPRGVARS.SRC Vega Dep. Ex. 193. 

Caribbean Stud Progressive Project. Vega Dep. Ex. 194. 

Control Box Schematic. Vega Dep. Ex. 195. 

Table Game Progressive Installation Instructions, Vega Dep. Ex. 197 

Concept III Protocol. Vega Dep Ex. 198 

SB-2 Registration Statement. 

Acres Production Nos 2001659-63. 

Acres Production No\ 2001654-58 

Acres Production Nos 200224 1 58 

Acres Production Ni»s 2002222 31 

Acres Production Nus 2001572-73 

Acres Production Nos 2002217 21 

Acres Production Nos 2001655-68 

Schematics of the AutoScan and Video Display Drive B. 

I understand that a 30(b)(6) deposition has been noticed that should require Acres to more 
particularly identify pertinent schematics and software, and as those items come to light I will 
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incorporate them into my opinion. These documents contain all the technical information necessary 
to prepare a patent application enabling claims 10 and 19. 

H. Acres Progressive table games 

I understand that Acres sold and installed its progressive table games by August of 1993 at 
Rio Suites Casino. Claims 10 and 19 recite "gaming devices." Acres progressive table games are 
"gaming devices." Each table is a gaming device. Each of the elements of claims 10 and 19, if 
broadly construed, are found in the Acres progressive table games. 

I. Obviousness 

The U.K. Patent Application shows a complete reconfigurable gaming system having a host 
computer with networked games. It would have been obvious to combine the teaching of the U.K. 
patent application with the Barrie patent (U.S. Patent No. 4,837,728) which teaches a progressive 
slot machine system. Such a combination meets the limitations of at least claims 10 and 19 of the 
'882 patent. 

In addition, a suggestion in the art to make the combination is expressly found in each of the 
following: 

1. The automation an in tencral 

2. Concept III brochure 

3. SB-2 Form 

4. Rio Suite Progressive Table game system. (Describing a network of gaming 
machines that can be modified without chancing the hand-wired configuration). 

5. S-Plus IGT machines and machine brochure. 



36 



1 

2 
3 
4 

5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 

23 
24 
25 
26 
27 
28 



Numerous other permutations and combinations of references are possible. I plan on 
selecting specific combinations for use at trial based on the claim scope ultimately decided by the 
Court, and I plan on showing that all claims of the '882 patent are anticipated and/or obvious. 

Regarding secondary considerations, I am aware of no commercial success, long-felt need, 
rapid adoption, copying, or other factors that would suggest non-obviousness. I am aware of CDS' 
prior work developing the "Fastest Cash" system which, according to my present understanding 
contains every element of claims 10 and 19. if broadly construed. I am also aware that CDS' 
engineers began work on at least some features of the accused "Pro-Turbo" system prior to Acres' 
filing date, and depending on what proof of conception and diligent reduction to practice is offered 
by Acres. I may supplement my opinion to add opinions regarding prior inventorship under 35 
U.S.C. §102(g). 

J. Claims 1-19 are not infringed 

In my rebuttal report I will respond specifically to any statements made by Acres experts 
that the claims are infringed by the products of CDS. At a minimum, each of the claims require a 
payout at the hopper responsive to a command The accused CDS product does not meet this claim 
requirement. 

K. Materiality 

1 understand that CDS is contending that Acres withheld material prior art from the 
examiner. I have examined the Concepi 111 and SB-2 documents and can find no reference to them 
in the file history. They are plainly material as I have shown above. In my own experience, the 
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inventor's own literature is precisely the material that is most likely to be pertinent to the examiner, 
especially if it teaches the claimed invention and/or suggests that the invention was on^ale. 




VI. EXHIBITS 

At trial, I may rely on all the documents referred to in this report, and I may use them as 
exhibits. I also reserve my right to prepare additional exhibits for trial explaining various aspects 
of my opinions. 

It is likely that I shall use demonstrative exhibits in connection with my testimony and to 
support my opinions. Such exhibits shall be prepared by me or others under my direction. Such 
exhibits shall demonstrate at least a comparison between the '882 patent and one or more of the 
references referred to in this report. I cannot determine the full scope of such exhibits until I 
review the reports of Acres' experts. For example, I may use colorized claim charts, colorized 
prior art documents, colorized '882 patent, etc.. similar to the exhibits to CDS' Motion for 
Summary Judgment. 

VII. COMPENSATION TO BE PAID AND CASES IN WHICH I HAVE APPEARED 

I am compensated for my expenses plus an hourly fee. The hourly fee is $120 except for 
time out of my office, including travel depositions and trial, for which my fee is $200 per hour. 

IV. OTHER CASES 

CASE: Laitram vs. NFC 

SUBJECT: LED primer (similar to a laser printer) 

REPRESENTING: Laitram 

FIRM/ATTY.: McAndrews Held & Malloy/Lawrence Jarvis 
INVOLVEMENT: declaration, deposition, operable model, 
testified 
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CASE: Nilssenvs. Honeywell 

SUBJECT: wall mounted timer switch 

REPRESENTING: Honeywell 

FIRM/ATTY.: Allegretti & Witcoff/Sheldon Witcoff 

INVOLVEMENT: declaration, deposition, operable model 

CASE: Honeywell v. Jameson et al. 

SUBJECT: set-back thermostat 

REPRESENTING: Honeywell 

FIRM/ATTY.: Arnold, White & Durkee (later, Fish & Richardson)/Michael Sutton 

INVOLVEMENT: declaration, deposition, testing, video of test results 

CASE: Valley vs. Arachnid 

SUBJECT: computer controlled dart games 

REPRESENTING: Arachnid 

FIRM/ATTY.: Mc Andrews. Held &l Malloy/John Held 

INVOLVEMENT: declaration, deposition 

CASE: Hewlett-Packard \ GenRad 

SUBJECT: in-circuit testers 

REPRESENTING: GenRad 

FIRM/ATTY.: Cesari and Mckcnna Robert Cesari 

INVOLVEMENT: analysis, operable model, declarations, deposition, testified. 

CASE: M. T McBrian 

SUBJECT: HV'AC control systems 

REPRESENTING: M. T. McBrian 

FIRM/ATTY.: McBride Baker and Coles/ Robert W. Queeny 

INVOLVEMENT: declaration, deposition 
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CASE: Store vs. Alcon 

SUBJECT: Opihalmic Microsurgical Controller 

REPRESENTING: Store 

HRM/ATTY. : McAndrews Held and Malloy/ Lawrence M. Jarvis 

INVOLVEMENT: declaration, expert witness report, testified 
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Certificate of Service 

I hereby certify that a copy of the foregoing EXPERT WITNESS REPORT OF LEROY 
A. PROHOFSKY was served on the following persons: 

Via First-Class Mail Mark Rosencrantz, Esq. 

Jolley Urga Wirth & Woodbury 

3800 Howard Hughes Parkway, le* Floor 

Wells Fargo Tower 

Las Vegas, Nevada 89109 

Steve Morris. Esq. 
Schreck Morris 

1200 Bank of America Plaza 
300 South Fourth Street 
Las Vegas, Nevada 89101 

Allan T. McCollom, Esq. 

Marger. Johnson. McCollom & Stolowitz, P.C. 

1030 S.W. Morrison Street 

Portland. Oregon 97205 

Via Federal Express Mark Jackson. Esq. 

Perkins Coie LLP 

1201 Third Avenue. 40* Floor 
Seattle. Washington 98101-3099 

Steven E Shapiro. Esq 
Mitchell Silberberg & Knupp, LLP 
1 1377 W est Olympic Boulevard 
Los Angeles. California 90064-1683 



Dated: February 16. 1999 
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80130/81030-2 iAPX 86730. 88/30 
80150/80150-2 iAPX 86/50. 88/50 
80186 (iAPX 186) High In teg rat ic 
80188 (iAPX 188) High Integratic 

80286 (iAPX 286/10) High Perfor 
and Protection 

80287 80-Bit HMOS Numeric Pr< 
8041 A/8641 A/8741 A Universal Pt 
8042/8742 Universal Peripheral I 
8080A/8080A-1/8080A-2, 8-Bit N 
8085AH/8085AH-2/8085AH-1 8-l 
8086 (IAPX 86/10) 16-Bit HMOS 
8087/8087-2/8087-1 Numeric Dat 

8088 (iAPX 88/10) 8-Bit HMOS K 

8089 8 & 16-Bit HMOS I/O Procc 
815$H/8156H/8155H-2/8156H-2 \ 
8185/8185-2 1024 x 8-Bit Static P 
8202A Dynamic RAM Controller 
8203 64K Dynamic RAM Contro 
8205 High Speed 1 out of 8 Bina 
8206/6206-2 Error Detection anc 
82062 Winchester Disk Control!* 
82064 Winchester Disk ControlU 

8207 Dual-Port Dynamic RAM C 

8208 Dynamic RAM Controller . 
82188 Integrated Bus Controller 
8224 Clock Generator And Drive 
82258 Advanced DMA Control I e 
8228/8238 System Controller an 
82284 Clock Generator and Rea 

82288 Bus Controller for iAPX 2; 

82289 Bus Arbiter for IAPX 286 f 
8231 A Arithmetic Processing Un 
8237A/8237A-4/8237A-5 High Pi 
8243 MCS-48 Input/Output Exp* 
82501 Ethernet Serial Interface . 
82C502 Ethernet Tranceiver Chij 
8251 A Programmable Communi 
8253/8253-5 Programmable* Inte 
82530/82530-6 Serial Communic 
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PROGRAMMABLE H DLC/SDLC PROTOCOL j m 



CONTROLLER 



■ CCITT X.25 Compatible 

■ HDLC/SDLC Compatible 

■ Full Duplex, Half Duplex, or Loop 
SDLC Operation 

■ Up to 64K Baud Synchronous 
L Jtansfers (56K Baud with 8273-4) 

a Automatic FCS (CRC) Generation and 
. Checking * " 

■ Up to 9.6K Baud with On-Board Phase 
Locked Loop 



■ Programmable NRZI Encode/Decodi 



■ Two User Programmable Modem _ 
Control Ports . _ " \* 

■ Digital Phase Locked Loop Clock ' 
Recovery ... ^\ 

■ Minimum CPU Overtiead 

■ Fully Compatible with 8048/8080/8085/: 
- ' - 8088/8088/80188/80186 CPUs T * w ^ 

■ Single +5V Supply _ __/-vv- . 

The Intel* 8273 Programmable HDLC/SDLC Protocol Controller Is a dedicated device designed to support tMKI 
CClTTs HDLC and IBM's SDLC communication line protocols. It is fully compatible with Intel's new hioh performara 
microcomputer systems such as the MCS1 88/186T A frame level commend set is achieved by a unique microprognmesl 
dual processor chip architecture. The processing capability supported by the 8273 relieves the system CPU of to to I 
level reaMlme tasks normally associated with controllers, r"! — ■ fT* £ *- " * ~ ^11 
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Figure 1. Block Diagram 



Figure 2. Pin Configuration : 
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A BRIEF DESCRIPTION OF HDLC/SDLC 
j PROTOCOLS * r 

I - — - - — • r 

I General ... 

Ilht High Level DataLInk Control (HDLc) Is a standard 
I communication link protocol established by International 
I Standards Organization (ISO). HDLC Is the discipline 
1 oed to Implement ISO X.25 packet switching systems. 
lm« Synchronous Data Link Control (SDLC) is an IBM 
I communication link protocol used to -Implement the 
I System Network Architecture (SNA). Both the protocols 
in bit oriented, code Independent, and Ideal for full 
I duplex communication." Some common applications 
I ncludo terminal to terminal, terminal to CPU. CPU to 
I CPU, satellite communication, packet switching and other 
I high speed data links. In systems which require expensive 
I noting and Interconnect- hardware, any of the two 
I protocols could be used to simplify Interfacing (by going 
I serial), thereby reducing Interconnect hardware costs. 
I Since both the protocols are speed independent, reducing 
I reconnect hardware could become an Important 
I implication.' ■*■•■-•**• 

I NetWork . — ■ *toj ■.=. "*. * 

i booth the HDLC and SDLC line protocols, according to a 
I prs-assigned hierarchy, a PRIMARY (Control) STATION 
1 controls the overall network (data link) and issues 
commands to the SECONDARY (Slave) STATIONS. The 
I War comply with Instructions and respond by sending 
I impropriate RESPONSES. Whenever a transmitting 
ftition must end transmission prematurely it sends an 
ABORT character. Upon detecting an abort character, a 
rscelving station Ignores the transmission block called e 
FRAME. Time fill between frames can be accomplished by 
I tnnsmltting either, continuous frame preambles called 
I FLAGS or an abort character.-A time fill within a frame is 
I not permitted. Whenever a station receives a string of 
more that fifteen. consecutive ones, the station goes into 
| in IDLE state. 

Frame* ....... 

A tingle communication element is called a FRAME which 
ctn be used for both Link Control and data transfer 
purposes. The elements of a frame are me beginning eight 
bit FLAG (F) consisting of one zero, six ones, and a zero, 
weight bit ADDRESS FIELD (A), an eight bit CONTROL 
FIELD (C), a variable (N-btt) INFORMATION FIELD (0. a 
J ucteen bit FRAME CHECK SEQUENCE (FCS). and an 
light bit end FLAG (F). having the same bit pattern as the 
I beginning flag. In HDLC the Address (A) and Control (O 
i bytes are extendable. The HDLC and the SDLC use three 



types of frames; an Information Frame Is used to transfer 
data, a Supervisory Frame is used for control purposes, 
and a Non-aequenced Frame Is used for Initialization and 
control of the secondary stations. ■ -u [ 

, ,T» - . ^ '**VV : .«»■. i-"-" V^C ; 

Frame Characteristics • — ' 

An Important characteristic of a frame Is that Its con- 
tents are made code transparent by use of a zero bit 
Insertion and deletion technique. Thus, the user can adopt 
any format or code auitable for his system — It may even 
be a computer word length or a "memory dump". The 
frame is bit oriented that is, bits, not characters In each 
field, have specific * meanings. The Frame* Check 
Sequence (FCS) Is an error detection scheme similar to 
the Cyclic Redundancy Checkword (CRC) widely used in 
magnetic disk storage, device*. The Command and 
Response Information frames contain sequence numbers 
in the control fieldsJdentifylng the .sent* and received 
frames. The sequence numbers', are; used In Error 
Recovery Procedures (ERP) and as implicit acknowledge- 
ment of frame communication, enhancing the true, full- - 
duplex nature of the HDLC/SDLC protocols; • . 

in contrast BISYNC Is basically half-duplex (two way-, 
alternate) because of necessity to transmit Immediate 
acknowledgement frames. HDLC/SDLC therefore saves 
propagation delay times -and have a potential of twice the 
throughput rate of BISYNCw « ; 
It is posslble'to use HDLC 'or&DLC over half duplex lines 
but there Is a corresponding loss In throughput because 
both are primarily designed for full-duplex communl- ; 
cation. As In any synchronous system, the bit rate is 
determined by the clock bits supplied by the modem, 
protocols themselves are speed Independent. J ' \ 

A byproduct' of the use of zero-bit Insertion-deletion 
technique is the non-retum-to-lero Invert (NRZD data 
transmission/reception compatibility. The latter allows 
HDLC/SDLC protocols to' be' used with asynchronous 
data communication hardware in which the clocks are 
derived from the NR2l encoded data.' 
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Tablet. Pin Description , :> gj - )f>fOJK 



Symbol 


PU 
No 


1 


• - - ■ Nam* and Function . 


.Vcc 


40 




- Power Supply: +5V Supply. ... 


•"GNO"*. r» 


20 




wvuniii urouno, • *. i 


■RESET 0 
v*vft /{*,;.- J 

"^r? '■fi .? 
• ' >r 


!•" «^ 


r 

- I f! 

T ' * T 


Reset: A high signal on this pin will 
- -tore* the 6273 to an Idla stats. Tha 
8273 will remain Idla until a command 
* >• iMUfja . By ine oru. i no mgOtfll . 
interface output signals ar* forcad 
high. Raaat must be- true tor a 
minimum of 10 TCY. 


• cs ■ ■•• ' 


24 


- ) 


Chin flalarf • TK* RD anri WD inn..t. 
w««j# ■ i ru r>w mn%j Ttn inputs 

ara anablad by tha chip aalact input 


OBr-OBo 


19- 
12 


I/O 


Data Bua: Tha Data Bus Unas ara 6k 

di Factional thMM-atata lina* u#>iIj>k 
uiivvuunii iiirwv via is iinwa wnicn in- 

terlace with tha syatam Data Bus. 


-wn 


10 




Wrtta Input: Tha Writs signal la uaad 

to control thai trmn*1mr nf altKair * 

command or data from CPU to tha 
8273. 


RD. e^-- 

*■ ■ ' sr ." # : '. 


f 9 




Raad Input: The Read signal is usad 
to control tha transfer of either a data 
byte or a status word from tha 8273 
to the CPU. 


TxliYT. - T 

■ " • ' - -Of 


• 2 


p 


: Transmitter Interrupt: The TtMn§* 
mitter interrupt signal indicates that . 
tha transmitter logic requires service. 


-RxiNT ,-.,* 


11 




Receiver Interrupt: The Receiver 
interrupt signs! indicates that the Re- 
ceiver logic requires service. 


. TxDRO .. 


6 


0 


Tranamitter Data Request: Re- 
quests .a transfer of dsta between 

momOFV and tha R3T\ Inr m Iranamit 

operation 


RxROO 


8 


o 


r, -" i »*' t/a** nwjum, fwquests a 
transfer of oats between the 8273 and 
memory for s receive operation. . 


TxDACK 


5 




irinimmir uma Acknowledge; 

The Transmitter DMA acknowledge 
signal notifies the 8273 that the - 
TxDMA cycle has been granted. 


RxDACK 


7 


1 


Receiver DMA Acknowledge: The 
Receiver DMA acknowledge signal 
notifies the 8273 that the RxDMA 
cycle has been grsnted 


- 


22- 
21 


' 


Address: These two lines sre CPU 
Interlace Regrttar Select lines. 


TxD 


29 


0 


Transmitter Dale: This line trsns- 
mtts the serial oaia to the communi- 
cation channel 


TxC 


28 


l 


Trenemlner Clock: The tranamitter 
clock is used to synchronise the 
transmit dsta - 


RxO { 
i 


26 . 


i 


Receiver Dele: This line receives 
#enal data from the communication 
channel 


RxC 


27 


1 


Receiver Clock: The Receiver Clock 
is used to synchronise the receive 
data. 



Symbol 1 


. Pin 
NO, 


Typi 


l .- Mama and function 


32XQJC? 


25 

>«.yc 
rtJln 
niri 

yx. 

QTTfV 

ivi 


:rpVa 
tsnt 


•OX Oociu Tha 32Xck>c*isW. 
provide clock recovery whao ■ 
^asynchronous modem laiiasili 
'loop configuration tha loop stttai 
.can run without an accurate IXdod 
by using tha 32X CUCln conjundlBi 
with theDPLL output (TWs pin txat 
be grounded when not used.) 


.CPU.-!}..., 


23- 


i /, ■• 


Digital Phase LAdtad Loop: OigU 
Phase Locked Loop output can si 
tied to RxC and/or TxC whan Udod 
ts not avallabla. DPLL Is usad sax 

32X CLK" f -vi.:* 


FI An ACT 




■K 


Flag Detect; Flag Detect Agnail flat 
a flag (01111110) has baan nxaM 
r by an active receiver. - ' "7 


.RTf, >: . 


35 


°^ 


i Requeat to 8end: Request to Sail 
aignala that the B273 la ready totras> 


CTS 


30 

'•i 


t 


Clear to Sand: Clear to Send agwk 
that tha modem is ready to aocsjl 

dau from tha 6273. •> 


CD v 


31 

br.f 


ii I.*/ 
It/* 


.Carrier Detect: Ca/rter -Oetact a> 
nala that tha line transmission Nst 

.atartad and tha 6273 may begin ft 
sample data on FU0 line. 


•PAa-i'S' 


32- 
34- 

»6 i 


r 

)o nr 


■ Oenerel purpose Input ports: Us 
logic levels on these Unas can at 

.Read by the.CPU through thsOas 
Bus Buffer. . . •■' • - 


PB,w 

.- • :•:».<• s 


36- 
^9 


-.o 

Hi; • 


Oanaral purpose output ports: Tai 
CPU can write these output .ass 
through Dau Bua Buffer. . . 


CLK • 


•*3 




Clock: A aquara wave TTL dsA 
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FUNCTIONAL DESCRIPTION ^ 



- ; - - :?v«u *-4aiJ 

uenerai-' -:^v«9rtfvui -^-^ *»<r ?*nitj | 

The Intel* 8273 HDLC/SDLC controller" Is 1 1 
puter peripheral device which supports the tnterratioej I 
Standards Organization (ISO) High Level Data IM 
Control (HDLC), and IBM Synchronous DsUUrUtCsrSd | 
(SDLC) " communications protocols. This 
minimizes CPU software by supporting a ttmprerienjs* | 
frame-level instruction set and by hardware In 
tation of the low. level tasks associsted with few I 
assembly/disassembly and data integrity. The8273ce)fei 
used in either synchronous or asynchronous application | 

In asyncfironous applications the dau can be f 
med to be encoded/decoded in NRZI code. Thedccte | 
derived from the NRZl data using a digital phase lot 
loop. The data transparency is achieved by using iz 
bit insertion/deletion technique; The frames eras 
caliy checked for errors during reception by verify^* I 
Frame Check Sequence (FCS); the FCS is su1omatica> 
generated and appended before the final flag In t 



6-22 



>ep: Dwm. 
put can b* 
•en IXctoofc 




JfcO fseogntxes and can generate flags <01 1 1 11 1 0' 
It* Ms, and GA (EOP) characters. 
|fcB73etn assume either a primary (control) or a 
(•live) role. It can therefore be readily 
3 In an SDLC loop configuration as typified by 
|felV3650 Retail Store System by programming the 
oi one-bit delay mode. I n such a configuration, a 
|torin pilr can be effectively used for data transfer 
•n controllers and loop station** The digital phase 
I bop output pin can be used by the loop station 
tf the presence. of an accurate Tx clock 

iMMfrltct . .. ' r K. 
|tiCPU tmertace is optimized for the MCS-80/65" bus 
I m C57 DMA controller. However,' the interface is 
tat and allows either DMA or non-DMA data 
Interrupt "or non-lnterrupt driven. It further 
i maximum line utilization by providing early 
t msehanlsm for buffered (only the information 
lor bt transferred to memory) Tx commend over- 
ana. It also provides separate 'Rx and Tx Interrupt 
fttf channels for efficient operation. The 8273 keeps 
| fe Hvrupt .request active until all. the associated 

(results have been read; .-}...- 
IbCRJ utilizes the CPU Interface to specify commands 
lajtvtttef datajt consists of seven registers addressed 
|i& At. Ao, RD and WR signals and two independent 
| fengsters for receive data and transmit data. Ai . Ao are 
1 derived from two low order bits of the address 
|la I an SOW based CPU Is utilized, the TO and WR 
I nay be driven by the 8228 l/OR end j75w. The 
i the seven register select decoding: 




■» r » ;»i r**t j;; j ! W,?' 1 -i-liD 

Operations ere initiated , by . writing /.an . appropriate- 
command in the Command Register.^- TP^U^Sfl" AM? 
Parameter - " "• ;tA.<-"\ r * eisc tuff* 

Parameters of commands that require additional Informal 
tion are written to this register/ " * '* 

n „ u(t V vu c ■.:.-.-tn-.. ,.c*Va:l! 

Contains an immediate result describing an outcome of an 
executed command. . h ,» ..- ; ,. ., 

Transmit Interrupt Result _ . . 

Contains the outcome of 8273 transmit operation 

(good/bad completion).; " • ■ . - - ^ 

Receive Interrupt Result '=1, ' ' 

Contains the outcome of 8273 receive operation (good/ 
bad completion), followed by additional results which de- 
tail the reason for interrupt, v ;. 

st - ,u » . . ; .^->- , 

The status register reflects the state of the 8273 CPU 

interlace. . ' ■ ; ' . " a 



DMA Data Transfers 

Tne 6273 CPU interface supports two independent data 
interfaces receive data and transmit data. At high-data 
transmission speeds the data transfer rate of the 8273 is 
great enough to justify the use of direct memory access 
iDMAi for tne data transfers. When the 8273 is configured 
m DMA mode, the elements of the DMA interfaces ere: 

TiDRO: Transmit DMA Request " C 1 *^., 

Reauests a transfer of data between memory and the 
8273 for a transmit operation. .. . ^ . 



TiDACK: Transmit DMA Acknowledge • : r t J _ 

The TxDACK signal notifies the 8273 that a transmit DMA 
cycle has been granted. It is also useo" with WR to transfer 
data to the 8273 in non-DMA mode. Note: RG must not be 
asserted while TxDACK Is active. 

RxDRQ: Receive DMA Request. , _ . ,- 

Requests a transfer of data between the 8273 and men> 
ory tor a receive operation. 
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RaDACK: Receive DMA Acknowledge 

The RxOACK signal notifies the 8273 that a receive DMA 
cycle has been granted. It is also used with RD to read 
data from the 8273 in non-D MA mode. Note: WR must not 
be asserted while RxDACK is active. 
• *,.--'..'. ' 

RD, WR: Read, Write 

The RD and WR signals are used to specify the direction of 
Jhe data, transfer. : 

DMA transfers require the use of a DMA controller such as 
the Intel 8257, The function of the DMA controller la to 
provide sequential addresses and timing for the transfer* 
at a starting address determined by the CPU. Counting of 
data block lengths is performed by the 8273. 

To request a DMA transfer the 8273 raises the appropriate 
DMA REQUEST. DMA ACKNOWLEDGE "and READ en- 
ables DMA data onto the bus (independently of CHIP 
SELECT). DMA.ACKNOWLEDGE and WRITE transfers 
DMA data to the 8273 (independent of CHIP SELECT), 

It is also possible to configure the 8273 in the non-DM^ 
data transler mode. In this mode the CPU module must 
pass data to the 8273 in response to non-DMA data re^ 
quests indicated by the status word. 

Modem Interface ». - . - 

The 8273 Modem Interface provides both dedicated and 
user defined modem control functions. All the control 
signals are active low so that EIA RS-232C Inverting 
drivers (MC 1488) and inverting receivers (MC 1489) may 
be used to interface to standard modems. For asynchro- 
nous operation, this interface supports programmable 
NR2I data encode/decode, a digital phase locked loop 
for efficient clock extraction from NRZI data, and 
modem control ports with automatic CTS. CD monitor- 
Ing and RTS generation. This interface also allows the 
8273 to operate in PRE-FRAME SYNC mode in which the 
8273 prefixes 16 transitions to a frame to synchronize 
idle lines before transmission of the first flag. 
It should be noted that all the 8273 port operations deal 
with togica|_values, for instance, bit DO of Port A will be a 
one when CTS (Pin 30) is a physical zero (logical one). 
Port A — Input Port 

During operation, the 6273 interrogates input pins CTS 
(Clear to Send) and CD (Carrier Detect). CTS is used to 
condition the start of a transmission, if during transmis- 
sion CT5 it lost the 8273 generates an interrupt. During 
reception, if £d is lost, the 8273 generates an tnterrupt. 
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Figure 5. 6273 Block Diagram Showing 
Logic Functions 



Port B - Output Port :.."-•!- 

During normal operation, if the CPU setiBTSu. 
8273 will not change this pin; however, if the CPU 
inactive, the 8273 will activate it before each iri\ 
and deactivate It one byte time after transmitttat, 
the receiver is active the flag detect pin is pulsed :i 
a flag aequence is detected In the receive daa 
Following an 8273 reset, all pins of Port Bars tat 
Inactive level. 
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The user defined mpul bits correspond to the 8273 PA*, 
PA, and PA, pms. The 8273 does not interrogate or ma- 
nipulate these bits. 



The user defined output bits correspond to the 
PBt-RSi pins. The 8273 does not interrogate v 
late these bits. * irv.n.T.S-i r oav; 
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)tta Logic • • 

il data is synchronized by the user transmit (TxC) 
ehre tRxC) docks. The leading edge of TxC » 
« new transmit data and the trailing edge of RxC 
to capture receive data. The NRZI encoding/., 
g of the receive and transmit data Is program- 
gnostic features Included In the Serial Data logic 
jrsmmable loop back of data and selectable clock 
•censer. In the loop-back mode, the data presented 
iD pin Is Internally routed to the receive data input 



. circuitry in place ot the RxD pin. thus allowing a CPU to 
send a message to Itself to verify operation of the 8273. 
In the selectable clock d iagnostic leature. when the data la 
looped back, the receiver may be presented ..Incorrect 
sample timing by the external circuitir^The user may 
select to substitute the TI£ pin for the RxC Input on-chip 
so that the clock used to generate the loop back data ia 
used to sample It! Since TxD Is generated off the leading 
edge of TIC and RxD Is sampled on thetraillng edge, the 
selected clock allows bit synchronism. V "„ \. 



r 



I. 

f: 



Figure 6. T>antmlt/Ra>ce>lv« Timing 



Eonous Mode Interlace 
h the 8273 Is fully compatible with the HDLC/ 
IC communication line protocols, which are primarily 
kpri tor synchronous communication, the 8273 can 
I to used In asynchronous applications by using this 



guarantees that *<tnm a Irame. data transitions will occur 
at least every five bit times — the longest sequence of ones 
which may be transmitted without zero-bit Insertion. The 

!■» \h. interlace - - 1 , on , Th. d, 0 .ui ph». locKed .oop a.»o».cllit.f . 

^.^tn^ b- rrr: m ; ,ynchronou8 ,mp,emen " 

™ 0 » NRZI coding with SDLC tr.n,mi»sion Ullon with, or ..thoul modem.. 
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Digital Phase Locked Loop 

In asynchronous applications, the clock is derived from 
ths racaivsr data stream by the use of the digital phase 
locked loop (DPLU. The DPLL requires a clock input at 32 
times the require d baud ra te. The receive data (fUDJ Is 
sampled with this izx CLK and the 8273 DPLL supplies a 
aample pulse nominelly centered on the RxO bit cells. The 
DPLL hsa a bullt-Jn "stiffness" which reduces sensitivity to 
•line noise and bit distortion. This Is accomplished by 
making phase error adjustments In discrete Increments. 
Sin ce the no minal pulse Is mads to occur at 32 counts of 
the 32X CLK, these counts are subtrscted or added to the 
nominal, depending upon which quadrant of the four error 
quadrants the dsts edge occurs in. For exempts if en RxD 
adge Is detected In quadrsnt A1, it is sppsrent that the 
DPLL sample M A N wes plsced too close to the trailing edge 
of the data cell; sample M B H will then be place d at T - 
(Tnomtnci • 2 counts)) - 30 counts of the 32X CLK to move 
the sample pulse "8" toward the nominal center of the next 
bit cell. A data edge occuring in quadrant B1 would cause - 
a smaller adjustment of phase with T - 31 co unts of the 
32X CLK. Using this technique the EFTX pulse wili 
converge to nominal bit center within 12 data bit times, 

worst esse. with. constant incoming RxD edges 

A method of attaining bit synchronism following a line idle 
is to use PRE-FRAME SYNC mode of transmission. 
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SDLCLoop 

The DPU.almplifies the SOLC loop station implementa- 
tion. In trjia application, each secondary station on a loop 
data link) la a repeater aet In one-bit delay mode. The 
aignals aent out on the loop by the loop controller (primary 
station) ere relayed from station to station then, back to' 
the controller. Any secondary station finding Its address in 
the A field captures the frame for action at that station. All 
received frames are relayed to the next station on the loop. 

Loop stations' are required to derive bit timing from the 
Incoming NRZI data stream. The DPLL generates sample 
Rx clock timing lor reception and uses the same clock to 
Implement Tx clock timing. 
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PRINCIPLES OF OPERATION ^ a 

The 827a It" an Jntelllgvm peripheral controller which 
relieves the CPU of many of the rote tasks associated with 
constructing and receiving frames. It Is fully compatible 
wtth the MCS-80/85? system bus. As a peripheral device, 
ft accepts commands from a CPU, executes these 
commands and provides an Interrupt and Result back to 
the CPU at the end of the execution. The communication 
wtth the CPU Is done by activation of CS, RD. WR pins, 
while the Ai t Ao select the appropriate registers on the 
.chip as described In the Hardware Description Section. 

A* 8273 r operatloh \t ' composed w> o^the w Jollowing 

sequence dT events: . 

<-.*tt*o erttaaititon CTSS 0^***1$"^*** o.tj 
twtsma' ?. eertrtq elrtT ons'-m-vi-. c In -r~, - ii.r..--.- , v 

I I CPU WHITftCOWMAMOANOrARAMrrtM INTO TXt 

I COMMAND PHASE ] ftfj COWMAMO A NO M AA«ttTW «OI»Tt«l 

J^j^^^^JnTKtt7TJ«ON fTlOWW-rOCAKWYOUT Txr COMMAND. 

»>3v c] 1 <' ,r ''c 'T>*t en sWnali WeXi that Twt wit amo* 

I If CJLT PXAXt I MAtHNIWtO. TMICFUHUHMMOW A MAO ■.- 
1 i OPERATION Of ONt 0* MOflf Of THl MQtm«S. 

... Ku'uK e/.-.-n* . ■ * 

i ' ^ 

The Command Phase 



■ During the command phase, the software writes a com- 
mand to the command register. The command bytes pro- 
t vWe 1 general description of the type ol operation re- 
quested. Many commands require more detailed Infor- 
mstion about the command. In such a case up to four 
;ptrsmeters are written into the parameter register. The 
.flowchart of the' command phase Indicates mat a com- 
msnd may riot be'lssued If the Status Register indicates 
that the device Is busy. Similarly If a parameter is issued 
when the Parameter Butter shows full, incorrect operation 
win occurr* ; ;[: t : ' 
The 8273 Js a duplex device and both transmitter and 
receiver may each be executing a command or passing 
results at any given time. For- this reason separate 
Interrupt pine are provided: However, the command regis- 
ter must be 'used for one' Command sequence at s time. 

Itstus Register 

The status register contains the status of the 8273 activity - 
The description Is as follows. 



Bit 7 CBSY (Command Busy) ' - - ■ 

jhdlcates In-progress command, set tor CPU poll when 
(Command Register la full, reset upon command phase 
| ^completion. It la Improper to write a command when CBSY 
set ft results In Incorrect operation. r r ■ 
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Rgure 9., Command Phaaa Rowchart : ;J 



Bit 6 CBF (Command Buffer Full) 



Indicates that the command register Is full, It Is reset when 
the 8273 accepts the command byte but does notjmplyj 
mat execution has begun: ^ 

'i 

Bit 5 CPBF (Command Parameter Buffer Full) j j 

CPBF Is set when the parameter buffer Is full, and Is reset ! 
by the 8273 when It accepts the parameter. The CPU may : 
poll CPBF to determine when additional parameters may 
be written. ^ ; 

Bit 4 CRBF (Command Reautt Buffer Full) 
Indicates that an executed command Immediate reautt ^'Jvj§£ 
present In the Result Register. It Is set by 8273 and reset* ^ 
when CPU reads the result .. 
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iJBIt 3 RxINT (Receiver Interrupt) — 7": ; 

f RxINT Indicates that the receiver raquiras CPU attention. 
1 1t Isidentlcal to RxINT (pin 11 ) and la set by the 8273 either 
'-. upon good/bad completion of a epacified command or by 
's Non-DMA data transfer. It Is reset only after the CPU has 
£^wS£ read the result byte or has, received a data byte from the 
&^ M73lna Nof^OMAdautransf•ri^* :lr •f ,, ; :f -'** ■! 

fgt** Blt^TilMTJTfBiiamlttorl.ntemjpp^rni^. ..J. 
the TxINT Indicates that the transmitter requires CPU 
attention. It la Identical to TxINT (pin 2). It is set by 8273 
either upon good/bad completion of e specified command 
or by Non-DMA data transfer. It fa reset only after the CPU 
has read the result byte or has transferred transmit data 
jbyte to the 8273 in a Non-DMA transfer.^ 

Bit 1 RxIRA (Receiver Interru pt Result Av ailable) ' t 

The RxIRA Is set by the 8273 when anJnterrupt result 
byte la placed in the RxINT register. It is reset after the 



iter it is 



CPU has read the RxINT reaist er**- 

, — r ■ — ■ — H^^'rN^^ 

Bit 0 TxlRA (T ransmitter InterrupHUsult Available) 

TheTxIR^Is set by the 8273 When an JnJerrupt result 
byte is* placed in the TxINT. register. It Is reset when the 
iCPUl 
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J Th« Execution Pluaa^3<Ugt0^^j4ibi(^Rl^l 

Upon accepting the last parametefrlhe 827d T entera fmoY 
the Execution Phase:' The execution phase* may consist \ 
of a DMA or'dtheractlvit^e^ 
' CPU Intervention. °rh9 CPU intervention Is eliminated it ft 
; this phase It the ayistemHitMIzM DMA foVthe daulrarof^ 
fera, otherwlae7 J fof non-DMA '^tf tiinsftre, the. CPU ijji 
Interrupted bylthe 827i>iaYxlMr and telNT 1 pint Jotflj 
each data bvie re^uest*"^ 

TIM RmuII WMW^f^'-W"*5f'«^.5*^ >*\t 

During the result phase, the 8273 notifies the CPU of ths_- - 
execution outcome of a command. Thla phase is Initiate d »" 
DV * e>-.*Two»^^yf«!£ftiortonf.outt»^jTM 1 »y**mwQ3_ T i* | 

1. The successful completion of an operatio n ■ V{-V ; l 

2. An.error detected during an operatior y ^um \wJ 3tg$r x 1 
To facilitate quick JtetwprK software deci sions, two ty pes y+ 



k^>Xi !CPU has read the TxINT register V' j. 



of execution results are provided** 

e •' i 1. An Immediate Result ■■:Y• , ■^'^iVt^■'' :: 'V-f•^i■^ : 3 
1 2. A Non-Immediate Result • iVi V . .... v.: V ■v^-'g 
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llmedii^uT^ provided * the 8273 tor cormnsnd. 
wch ss Read Port A and Read Port B which have 
Worm.tlon <CT5. BB. etc.) that the netwo* 

I lottware needs to maka qulckj>peratlonal decisions. 

. Acommand which cannot provide an immediate result will 
! peneratean interrupt to signal the beginning of the Result 
phsse. The Immediate results are provided In the Result 
Register.. all non-Immediate results are available upon 
device interrupt through Tx Interrupt Result I Register 
Txl/R or Rx interrupt Result Register Rxl/R.VThe result 
msy consist of a one-byte Interrupt code indicating the 
r; 



wnditlon'for the" Interrupt and.l^ul^ne^ « more. < ^M|t|* 
bytes which detail — f . • ^-^1?^ 

Tx and Rx Interrupt Result Registers * ^V* . 
The Result Registers hsve a resuYt code, the three high 
order bits D?-Ds of which are set to zero for all but the 
receive command. This command result contains a count, 
that indicates the number of bits received In the last byte. If , 
a partial byte is received, the high order bits of the last data ; 
byte are indeterminate. . j - 

All results Indicated in me command aummary must be 
read during the result phase. , . , j 
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Figure 13. (Rx Interrupt Service) 
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DETAILED COMMAND DESCRIPTION 

The 8273 HDLC/SDLC controller supports a comprehen- 
sive tat of high level commands which allows the 8273 to 
te readily used In full^dupiexr 0 half-duplex t synchronous., 
synchronous and SOLC loop' configuration, with or 
irttnout modems. These frame-level commands minimize 
■ CPU and software overhead. The 8273 has address and 
tontrol byte butlers which allow the receive and transmit 
commands to be used In buffered or non-buffered modes. 

h buffered transmit mode, the 8273 transmits a flag' 
wtomatically, reads the Address and Control buffer 
I . rtglsters and transmits the fields, then via DMA, It fetches 
tfte Informstlon fleld.^The 8273, having transmitted the 
Information field, automatically appends the Frame Check' 
Sequence *FCS) and the "end flag. Correspondingly, in 
buffered read mode, the Address and Control fields are 
eorsd Jrt their -respective; butler registers and only. 
. Information Field Is ^transf erred. tp. memory, . j j 

\n non-buffered transmit mode? -the 8273 transmits the 
beginning flag automatically, then fetches and transmits 
the Address. Control and Information fields from the 
Irjmemory, appends the FCS character and an end flag, in 
J:. the non-buffered receive tnode the entire contents of a 
■■"frame are sent to memory with the exception of the flags 
I '*nd FCS/j - - ' y-. ;7?T --}-••• ■ " - 

^:^£^L ~^.^ \ 

HOLC Implemenatlon ; 1 !.: - ' 

: «DLtUddresLandffiontrpWe^d 0 are extendable. The 
extension is selected by setting : the low order bit of the 

;.neld to be extended to a one. a zero m the low order bit 
Indicates the last byte of the respective field.** : ;; 

Since Address/Control field extension is normally done 

with software to maximize extension flexibility, the 8273 
. does not create or operate upon contents of the extended 

HDLC ' Address/Control' 1 fields.' Extended "fields are 
/tJsniparentry*passetf ' , lTf"the' 8273 to'-use? as either 
^titerrupt results- of ^ata transfer requests. Softwere must 

memble the fields -Tortraramlss ion and Interrogate them 
a opon reception. . >« '*j>j , , . 

Y However, the user can take edvantage'of the powerful 
^8273 commands to minimize CPU/Software overhead and 
'simplify buffer'management.ln handling extended fields, 
for instance buffered mode can be used to separate the 
first two bytes. f then Interrogate the others from buffer. 
Buffered mode la perfect for a two byte address field, 
|*7ha 6273 when" p rog ra m m ©d\ recognizes protocol 
l^incterf VnlqtK to-HDLC such as Abort, which it a 
■String of seven or more -ones (OllVmih Since Abort 
| t *tiarecterJe thattame as the OA tEOP>character ueed in 
'SDLC Loop applications, Loop . Transmit and Receive 
^commands are. not recommended to be used in HOLC. 
HOLC doe* jiot support Loop mode..! v wvju 

&m — 
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Initialization Set/Reset Commands \ .v^TSS? 

These commands are tis& to manipulate Vatfothftfta* 




8273 registers. The Set commands have a single param- 
eter which is a mask that corresponds to the bit* to be set 
(They perform a loglcal-OR of the specified register with, ; v?wr 
the mask provided -as a. parameter^ Jhe -Register iv 
commands have a single parameter which Is a mask that §r * 

has a zero In the bit positions that are to be reset. (They ' ' ~ ^ ' * 
perform a logical-AND of the specified register with the- 

. ; -r" v--'.^-'T y ; . .'Jr. . . .v ;■ 

8et One-BH Delay (CMD Code A4) 
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When one bit delay Is set, 8273 ratransrhtts'the ncetoeo ' 
data stream oneibit delayed-Thls mode-is entered at' a 



receiver character boundary 1 , and. should only boused by \i\ 
Loop Stations. . , • . t . ... - 

10 Co^de S4i^/^^m< i nSo . airif > * r »®/. 



Reset Om^Blf Delay (CMD C$de 84) ' 



The 8273 stops 



ops the one bit dolsytfrtt'tyhsW 



Set Data Transfer Mode <CMD:C<>d»S7K^SQ3^^^ 
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When the data transfer mode Is set, the 8273 will interrupt 
when data bytes jr*. required fo^tranamlaslo^pr.^ra 
available from a receive. If a transmit interrupt occurs i and 
the status indicates- that there iJtrnojfTransmlt /Resutt 
(TxiRA • 0X ! the Interrupt fsa transmit data request V * 
receivelnterrupt t>ccurs and theStatus Indicates that there- 
^s no receive result (RxlRA • 0), the Interrupt 1s a receive ^ 
data request:? ^^TimoAJ«n«n^^iircn9iki(w.9Dnc»q*^. '---v??^ 

.r.. ipm, ..j- ^rt.4rf»r Jcoi»aim-pf.lt l»flit am ,lnos S> p^tt 
Reset Oat* Transfer Mode"tC Mb Code ■ 
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1 fc5(-co*o: ni ;nee af onatnmoa tyrtansiT (nbrtafnS 
It the Data Transfer Mode is- resat. the 8273 data transfers 
are performed through the DMA requests, wlthoutxnterrupt. J!^C , >T 
ingtheCPU. - .^^:^e>^iarau) ^patvisxruCHK^o^^ 
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Reset Operating Mod* (CMD Code 51) 





(05) HOUC. Mod* j. ?. X.". L"' I "* /"-J" " " ' - rt • 
In HDLC mode, a bit sequence of seven ones '(01 1 1 1 1 1 1 ) u 

(04) EOP Interrupt MoO«cmo) eocM 
In EOP Interrupt mode, tn Interrupt j, generated 
whenever en EOP character .Olintnn. detected"! " 

™JLl? . C - ,0C P eo"^"" In deteetin 9 the end of a 
message stream after a. loop poll. 

Mun»miliiwEtS8ent.i^i,av.:,Ti , r . 

^IWf??f^!l^.««»'«»| Mi* <Tt); ' " 

^Vahould " " •~ , «"«o MicVe when'th, 
!- . ? 0,nerw » of frame interrupt. When set 

retponde with another tr.n.mit command before the final 

fr.t! ' T lm,n «"""y beflin when ,n. currem 
'reme It complete. Thl. permit. |,.met to p. aeoarated h» 

final interrupt will follow. 

m. t ,f^?T bU,, " r V m0da - " ' • u <»~'«°'y "am. ,no Infor- 
S . ?? COn " n " ,<1 '* " nt ,n res «> on " » an -rty 

tame supervisory frame with one flag in between until . 
noMuperviaory transmit is ,„ ue(3 . 9 Un '" * 

by" wa , |;"no7 0 ^ , ':I n,6r^UP, ^ " Md ln ™— 

.^1^°.^, ,*, ,r " n8m '' COmp,0,e '""""P' «»tMd of 
early Tranemit Interrupt before Issuing . transmit fram. 
command for . aup.rvi.ory frame. SeS Fig Z 7*. 
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^^■IJJ" tranaminad/ - r *^^f 1 
(02) Buffered Moda^*"^* »*iflf«im Wffiawfcfl 

tnorma illy tt.. .ddr...U) and control <C) tteld^ofr£l 
^ M b ^ a8273 - "WtabltUazeroih.. 

(01) PrefmmeSyne Med* eKet nns i«eu eitf ."J^L. 
« thiabit i, aetV^ohe th«"827fwlil treVinHh^SI 
ters before the first flag of a fram« iL " , ' ' c,rn ,,n, « «fSj 
To guarantee sixteen line transitions? W&ri tiMI 
byt..of^,00i,,,Npz.*„ to 

(00) Flag Stream Moda^ bjCH 01 9 ' 0| ' W ' - 
If this bit. is mi to a one, the lollowing table outiMfel 
operation of the tranamitterJ ^.Yo«? £ om.^ wif" 1 



1 -J 

TRANSMITTER STATE 


t 1 - > — » 
n J nn^o: : ACTION5f>0 


Trtntmit or Tr»wumit."l 
Traruprait Acttv* . J 
toop Transmit Active 
1 Bh Dcby Acthr* 


Smd Ftoea imrrwdataly. 
5*md Fbjgi aftsy tt« J& 
trammtaion ooroptt«'!\ 

lenora oommand. 
lenor* command. - | ? 
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bit is reset 
fl*Xl pf the 1 



tienamit or Treir 
t Aetr 
^Transmit A 
(to Delay Acth 

ISerisJ t/O Mo 





re «|ci 


e 




2! '• 


0 



ST 



^caftOt To It 

I Loop Back 

» bK Is aet to a 
b(«osrva) data 



^NRSMode 

^.MlS Mt 'to 
t.snd nacervi 
I and receive 



I encoding ape 
/otthetransf 
je. NR2I la 1 
r to IBM docu 

It Osvlco Co 



CSV ■ ■ 

INs bit Is reset to rero the following table outlines the ■ 
prttion of the transmitter. 



* ■ ■ " '—LI 
TRANSMITTER STATE 


' ' ' — : 1 

-*?A-7, action; ^ ' 


CLE ■ . V .'.7'". 

Trwamtt or Transmit- L 
Tran^arent Active " J 
Uep Transmit Actwt ^ 
1 Bit Delay Active ■ ' 


Sand Id tot on next character 
boundary. »■ — >~ ' 
Sand Ukt aftar tha transmission 
b complete.. — L v _i " ' 
Ignore commend. , 
tenors oommand. ^ ^ _ ^ _ 



WStrii! I/O Mode (CMD Code AO)-! t\.e.w nireJ 





Ar- 
















• 


ia 


.1 


0 


t 


0 


.0- 


o . 


a 




1 


1 


0 


0 


0 


e 


e 






4 



.fepo) f i acorn msotto ?o i e; 



nip&d 

ill e^»; 
fc^$rTVJ5.1^A^ C 



The reset command emulates the action of the reset pin. % ,? 
1. The* modem contror signals are forced high (Inactive 

level). •*■ " j ■ - :-mc i;. atr ioaicO:. 

The 8273 status register flags are cleared., . n3 p\ . 1 
_ • 3. Any commands In progress are terminated J m medi- 
ately. ■ t , -» if » - : <rf>: V 

4. The 8273 enters an idle state until the next command Is 
issued. 

5. The Serial I/O and Operating Mode registers are aet 
to zero and DMA data register transfer mode is 

% selected. . . : - . ■ -.- ■. 

6. The device assumes a non-loop SDLC terminal role. 

Receive Commands'.'^.- 1. ^:1 j 

; -."•..» -t~ jo •»:.»*• -T.1 j .f 1 I ->,*-♦ 

The 8273 supports three receive com mart ds: General 
Receive; Selective Receive, end Sejective Loop Receive^.i- 



^&^v fjlif * wMO. Ceil ' 

In* Seriafl/d Mode (CMD CodfeW) 

te commend allows bits set In CMD code AO to be reset 



■fi i*. 

'v. 



General Receive (CMD Code CO) 

GerwaY receive Is a recerv'e'mode^ 
received regardless of the contents of the address HMJ"*'" 

. * » ' if » » v*t * l*4lia^ > ii.i . 



c?i- 



v; 



CMO- 







»• r7 


V 


°1 


i — 






0 


0 


0 


f 


t 


0 


e 




0 


e 


e 


i 


i 


i 


i 


1 











.3 **r,T 



0 


0 


, | i | e | o | o | o | o | o 


a 




LEAST SIGNIFICANT tVTI OF THl 
RECEIVC BUFFER LENGTH (BOI 


0 


i 


■Orr SIGNIFICANT tYTl OF BECf IV! 
LENGTH (SI) 



^vlsoeW 



n Loop Back sNStifr-moO^nanef bodA 

(to bit rs set to a one, the transmit data js Intemalry routed 2. 
lhrKeivedata cirwitry. ;£ ^ h^bVafiT .bhlrxrv^D. , J ■ 

rtxc-^rxc : . - 

tfti bit It set to a one.' trie transmit clock Is Internally ' 4 
sjottd to the receive cloc^clrcultryjt ^normally used ; 
sfttne >oop. pack,bir(D2) ^ i 7y7j^^ ^o _ : " ' u & 

nNftaMode " ~r — ^ * * ^ , 

ttWreet^Vone; ra'M^W'V 
tovnt and receive data ts provided*, If this bit is a zero, the 
tan* and receive data is treated as a normal posjtrve togic 7 

e 



fit) ibr.OOM»0)«Tnanrfl" cr>nJ zip*/ 
Ifflricoding specifies that a zero causes a Change in the 
sfctyof the transmitted signal and a one causes no polarity 
t»g«.>lRZUa used Jn all 'asynchronous operations, 
rto IBM document GA27-3093 foV^detalli. 



* ; Tiati 

CT3«»t command Is i)tecut'ed oy'ooiputlng a {01 ) H 
! by (00) H to the reset register (TMR). See 8273 
8mlno>charactef1stlcsi for ;Resetj pulse specif tea- • 



NOTES: u ..i ~ * 
1 it bu«ara<3 mode it »paci«iad. the RO; Bl recalve frame length 
tresuit) is tha numoer of data bytat race Wad. - ^ -„ 

2. it non-outtared moda tt »p«clfiad. the RO, R1 receive frame - 
langth (rasurt) i» tha number ot data bytes received ptue two 
(tha count includes ma address and control bytes). , a ^ 

3. The frame Chech sequence (FCS) is 'not transferred fo 
memory. , . n . v p«*.lt K^r^rn.M EVT^^^T 

A. Frames wtth. lass than 32 bits between flags are Tgrwred^no 
interrupt generated) It the buttered mode It specified. ' 
in me non-buftered mode an Interrupt Is generated when a 
hms man 32 bit frame is received, since data transfer requests 

rf .'u* '"f * ci t >!«>.,* **4U— 
h«v« occurred - ^ 

6. The S273 recefver it ahways disabled when an Idle Is received 
■ner a vaitd frame. The CPU module must Issue a receive 
command to re-enable the receiver. lI^-V ^^*^ . 
The intervening ABORT character between a final Hag and an 
IDLE does not generate an Interrupt. - -^--i—r; 
tt an ABORT Character If not preceded by a flag and Is fol- 
lowed by an IDLE, an interrupt will be generated tor the ABORT 
toi towed by an IDLE Interrupt one character time later. The 
reception ot an ABORT will disable the receiver. . 

Selective Receive (CMD Code C1)>mFil ifcV'ir.tnwT 

A, A* Or D« 0» 0« Di D» Ol Pt . 



0 


0 


1 I 1 | o | o | o.i 0 |0 | V. 


0 


1 


LLAST HQNIFICANT iVTl Of TMl . 2 
HECf tVt SUFFER LCNOTH (Ml 


0 


1 


MOST SIONIFKAPfT aVTt Of flECIIVC 
auf'tn LENGTH IB1I 


0 


1 


HtCHVf PKAMf AOOatSS MATCH 
FIELD ONE (Alt n 


0 


1 


MECEIVE f RAMt ADOataa MATCH • 

f IELD TWO tA2) ( 



iU>caU nl 
n?.J?0Pdl 
»nco bna 
ortfvlnd 
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&i - 



1 * 



- • '?the flret clmr.cter.H extended; aoftwere mustthen decide I 
. II the message It lor this unit o ; ■ , 

« few-wow*!** Mnu • " - J " r - - 

• ..." ' ': ' .^3t- ; C?' 

' -Selective Loop Receive iCMCl Code C2) tM ^ 9li T .2 . i 



MOfTSONlPtOUmVTf op 



f AA: 




"1 
0 
0 


0 
0 


T-| , | 0 | 0 | 0 | t | . | . J 
" A ST StCNlflCAMT «VT1 Of THE 


0 


1 


MOffT tawfKAUl iYTlOf RICf IVf 


0 


1 


fttLOONCUIt 




1 





« Tr^lttWlrai?5^ 
'• • frame cgnrwvdj!igej<a^r ■■ ~r<-.-,-.'; 

' ~ _ ... la nnt irtlvt 



it the flag stream mode it not active ttnin**' 
begla after a received^*** t^ft.cowr^l 

, ttagr* -«!->it.pVrv-N^ ' - ■ • • ■■■■■j'JSl 
ynftSftR i r 2 If the flag' etream/mode Ir jctiv. ^n«m^ii| 
• begin atthe neitflag boundary for buffered hmojrt I 
t . the third flag bbunbary for non-buttered ™*&\ 
^irR" i : 3 Attr>eendot«loopUan«mlttheone.bltdii4nf«2l 
) * . .^u. •*r««m mode la reaeUrcaal 



I 3, Aunt inu wi ■ iwyr - - 

V. [ ]_ entered '•M^m&*P-$°** : 



Selective wop raw*. «h— --. -.— v Tra nsmit Ttf n «B«fwUCMD Coded «>j& 



•A»4 



CtAST tiaNinCAMTiYTtO^ 

HOST tWNIf CAMT »rT» Ofott & 
nuif LIMOTM (LD 



ter- 



Receive Dieable (CMO Code C5)! 
" ^ Terminates an active 'receive* command immediately. 

A, Pt D» Pi O. Pi P'^^ n . ".. . 
1: | 0 |cj .,| i|c|oj •U 

> ^ Jtan»mltComnriand», *^ / ' s i t 
lT ^The 6273 supports three transmit commands: Transmit 
' Trame.^p Transj^ ^...^mi 

. 1 1 'Transmit Frame (CMD Code C8) ' T 



l • * Ji vG >0 *'»> »0 ,*C 1^ - #^ ■ r - 

i the 8273-wlli; Venemlt • ; block - of -rew. dttt 

L^—quencesiN, . V 1 j 1 ,.,T 1 . V ^ — ^"SSS 1 
. Abort Tl^nsmltC^pnM 

command. The abort commands are Ignored 
■r-. command Is not in progress. ; v ; V 3 ^JJSal 

1 ,vAbort Transmit Frame <CMO Code CC) Mf™ 



* ft •'' V 9 



r - .CMO: 


0 


0 


, 1 . 1 • 1 • 1 ' I • 1 • 1 •■ 




c 


1 


Lf ATT tlCWIf ICAMT ■YTtOT , ... 


" - , ■" ■ r ' ■ ' 


p 


1 


MOrrtWNirtCANTiYTIO^ , . 

Mmt HmqthilO 




e 


*t 


AOO«in'»lt.OO'TRA»*»ilTf'lA»ll 1*1 




•I' 


C»ITBOt PULOOf THA*»i1Tf»AMt tCt 



.r.;- 
,. .nf e 

a ^e 



Trtn.miu one tr.me tnciuding: Inititl H«Q. tr.me check 
sequence, end the tinei tiaB 

II the buttered mode is specked, the LO. U. frame length 
' pVovided as . parameter I. the length of the information 
ti«ld and the address and control fields must be Inpu^ 

,„ unbuffered mode the frame length ?' 0 *"°°™"*"* 
„„gth of the lnform.t.on field plus two ^and tM ^address 
, and control f.elds must be the first two bytes o» data. Thus 
I. only the frame length bytes ere required as parameters. 



" h After «n abort character (eight contiguous ones| \*m 
., i mitted. the uinsmlttpt, revert* to sending "W" 1 " 

• ■ Abort Loop Trenemtt (CMO Code CE) f 

^ ^:f:i , ?i l ?m .i.i.Ki>i 

After a flag is transmitted the % nW^yiSffi 
delay mode. x*ft'.r.»Tfr* • - v^fl 



Abort Tfininin^rirt^ 

The transmitteweverts to sending flags p f * dl J»»H 
Uon ol the flag stream mode specified. __!^g™ 



Z'X. '- r *<<- 
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Urn 



|tam Control Commands * ~~ 
■nodem control commands are used to manipulate the 

n control ports ----- — 

nnad Port A or Port B commands are executed the 
I ot the command Is returned In the result register. 
IteBSSat Port B command requires a parameter that is a 
fcffist corresponds to the bits to be set The Bit Reset 
|%tB command requires a mask that has a zero in the bit 
Mora that are to be reset. t 

4PoHA(CMDCod«22) — J 

A i At Or Of P» Ot D| Pi Oi D» 

i a i o i p.i o m i ° i ° i ° i 1 1 *n 

MA: NONE k.^r't* ! 

*PortB(CMDCode23) ■ 



(Ds) Flag Detect Vfs^M*-'? brtaWrtoS £ »V* 

This bit can be used to set the flag detect pin. However* Jt 
will be reset when the next flag Is detected. 

(D4*Di) User Defined Outputs " * ' 
These bits correspond to the state of the PB4-PB1 output 

pins. . "v • -c '.*.■./ 1 -r.X'jiY.nq;* ;:oM - CJ ■ 

(Do) Request to Send : — r --- : a^s-.-jH - 1 ; * 

This Is a dedicated 8273 modem control 1 eignal, and 
reflects the same logical state of RTS P'n n . > 

Reset Port B Bits (CMD Code 63)^ " *' 

This command allows Port B user defined blUto be reset. 



0*0 



IHMB Bits (CMD Code A3) 

command allows user defined Port B pins to be set. 



0 


0 


0 


1 


1 


0 


0 


e 


1 


.1 


ttoM.V.- ra.' 

Tl-RCOUnTTOtCNO 

**?t>H — om 


0 


1 


1 
















• • ->r 




n n 


1 J ..-l» 

UKR OIFINIl 


•TJi - » • • . - ■ 1 

httct " • * 



1 wn-moufrrTotCNO 



This command sllows Port B {D4-D1) "user defined bits to 
be reset. These bits correspond to Output Port pins (PB** 

PBi). . 1 



ustwocrtwco 







map orneT .1 



IG73 Command Summary 



U' I 2 JO. 



£7\ 



f ■• f;-. 



£' Commend Description , 


- Commend 
(HEX) 


Parameter 


Result! 


" Result " 
Port 


Completion 

Interrupt „ 


Set One Bit Delay 


. r A4 j 


Set Mask 


None 




No 


Reset One Bit Delay 


64 - | Reset Mask 


None 




No 


Set Data Transfer Mode 


97 1 Set Mask t None 






Reset Data Transfer Mode 


-—'57 — * Reset Meek \ None 




Vlo 


Set Operating Mode v 


91 1 Set Mask i ' None 




NO 


Reset Operating Mode 


Si | Reset Mask None 




NO 


S«t Serial I/O Mode 


AO I Set Mask None 




No 


Reset Serial I/O Mode T ~* " ' 


60 1 Reset Mask , None 
' » ' 1 ^-r 




No 


General Receive 


CO 1 BO.Bi RiC.RO.RiJAjO** 1 


RXI/R 


. Yes 


Selective Receive 


■ Ci ; BO.Bi. Ai RiC.RO.Rl^A.Cr 31 


RXt/R 


Yes 


Selective Loop Receive . 


C2 . 1 BO.BV Ai AJ RiC.RO.RI.fA.Cp 


RXI/R 


Yes a 


Receive Disable ..nw-oo )>ui 


■ " »**C5 None * * - •* • None 




- ir.-j j-.^ -i fJo - '' 


■■■ us-V.; 

Tnnsmit Frame . t 


ce ; * J LO.LUA.cr"' tic 

r ill — i 1 


TXI/R 

1 ; 


^.-:.-,Ve» ; ^ 1 


Loop Transmit . > { 


CA | LO.LUA.cr 1 TIC 


TXI/R 


•Yea 


Transmit Transparent ^ ^ '?-." 


C9 | L0.L1 TIC 


TXI/R 


Yea 


Abo rt T ra ns m It F ra me ""T • 


f CC I None TIC 


TXI/R 


Yea 


Abort Loop Transmit rx: - • 


» - CE I None TIC 


TXI/R 


Y%a 


Abort Transmit Transparent • ** 


* CD - I None i TIC 


TXI/R 


Yea 


Read Port A \ . -\ 


. 27 . | None ! Port Value 


Result 


, No 


Read Port B * 


.* 23 I None ; Port Value 


Result 


No 


Sat Port B Bit ■ * 


A3 — j Set Mask ■ j None 




No 


Reset Port B Bit 


63 . | Reset Mask j None 




No 



I; 



ta ; 



■OTIS: 

k Issued only when In buttered mode. 
[ t Read es results onry in buttered mode. 
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8273 Command Summary Kay 



: BO** 9 -*— least significant "byte of the receive buffer-" 1 ' 
s^v ?s ^length.*' * ' c> ■ ' ^ * * ^ 
B1 — Most significant byte of the receive buffer 



;^F^^ngth, 



'to-vo.^teast significant byte of the Tx frame length 
L1 4.>T" Mo,t • i 0 n,,ic * nt byte of the Tx frame length'/! J 
A1 ., . — Receive frame address match field one,! i>a) 
A2 Receive frame address match field two.. ' 
'■A--:**. '— Address field of received frame. If non-buffered 
mode is specified, this result is not provided.' ' ■ 
C — Control field of received frame.. If n on -buffered ' 
. . . . mode is specified this result is not provided.; 
RXI/R — Receive interrupt result register. 
TXI/R — Transmit 4nterrupt result register. » 
RO — Least significant byte of the length of the frame 

. • received. ——* — 4 - -'- -».-'— " 
R1 — Most significant byte of the length of the frame . 

Stl's?: received. 
RIC — Receiver Interrupt result code. 
-TIC— — Transmitter interrupt result code. , ' '■ 

-.v *;..--.- „ „ L . . - ; -. ;-_m«*"o>.-'. 



*,#I___^*!S 

*aaeR ft6 atfft&j ffla&ajgi 
fid erfinitra OTJ^ ^ii 1 




■■•:•■» -«T 9_ 



GENERAL 
RECEIVE 




_._J_aHtf«*t 



DATA IN 



IDLE 

on 

FLAG 


IDLE 
OR 
FLAG 


f _AO 


A 


C 


»l 


ws, 

__..-r ' 




*LAO 


ABORT 



ton I -PU 



OMARCOUESTS 

on 

OAT A INTERRUPT! — 



' CFU INTERRUPTS 



NOW-SUFf EREO MOOC"": 



FRAME * 
— DOM^LETI 



FOS&SLf -^t J 

iolc nfrtRRurrj 



Figura 15. Typical Frama Reception jTf ^ 



NOTE: -» v ■ _____ 

tn oro*r to vntura proper operation to the maximum baud rata, Receive commands or Reed/Write Port commands thouM lie 
onty wr»n «itr>«r tn« trantmmar or th« racaivar ia Inactive, in fuU duplex •yatams, H Is recommended that these e 
aftar aenncing a tranammar interrupt but before a new trmnemrt command Is »S»ue<U__i>*. 

" : "r5.AVrj.G.-t *\0 ■ ' • 'ftwiK 



1 

.-...-^^.^^ — ; -u — r J 

' OTy f < . J'Vr>r r^r^*, T. Mitt 

■V.M. lr.r,<i r.fcft ; -*!».■-.-? *.:**-:^ial8"l 
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turr parameter 

OP Ts COMMAND 































flaq 


FLA a 












PLAO 


A 


C 








PC», 




PLAO 


Oft 

tocf 


on 

lOLf 



** r 



~7\ 



S / 
< 



•r 



i»c 

.fi'yr-.. 



•UPPEA MOD* 



EARLY 

TtfNT * 



v PINAL 

• . Til NT 



$ Figure 16a. Typical Frame Tranamlsalon, Buttered Mod* 



LAST PARAMETER 































/LAO 


PLAO 












| PLAO 


A 


. C 


h 


H 


h 


PC* 


PC»i 


PLAO 


M 

ton 


on 

IDLI 



m 



- 1 :« / l> r. *; rr .1 .00 neo* fcfl * rf J* » 



. NON-t UPPER MODE 

v tee - j Bsr : -' : 



few 



... ........... -.vt Wit* JVi»n j 



t 



rrr 



r TUNl 



■ m 



S-£.tP'' ' v Figure 16b. Typical Fram* l>antml*«lon, Non-Buffered Mod* 



«f MO«ltt 



, . r' * - 



0*w • 

MEMR 



HRQ 
HACK 



~7S 



V*. 



rkint 





TiORO 




DMA 
CONTROLLER 

;*r 


TaOACK 




RiDRO 




RsOACK 











WQO EM CONTROLS 



MOO EM 



Figure 17. 8273 System Diagram 
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ABSOLUTE MAXIMUM RATINGS*. 



..!0 ' 

toWent Temperature Under Bias 
Storage Temperature ^TT.* 
Voltage on Any Pin Witlv~ 
*,6«pect to Ground " J * 
n*rar Dissipation.. 



;-0»Cto70*C 
'i-HnU.i-** Q to + 1 50» C 



'NOTICE: Stresses above those listed under "Absolute 
Maximum Ratings" may cause permanent damage to the 
device. This Is a stress rating only and functional opera- 
tion of the davice at these or any other conditions abov9 



-an 



i »iurt \ an 



J. 



farar Dissipation. _, , ■ . r — H « — 1 wa r 

^ ^^^rp'vK.-' — —4- 



71 moae Indicated In the operational sections of this specif^ 

volute i 
may aft 



caf/on is not Implied. Exposure to-absolute maximum^ 
■0 5V to +7V — fatjng coftrf/f / on4 f 0f extended periods may affect o/eWc»' 
1 Watt reliability. - . - - - 



t CHARACTERISTICS '(8273, 827*4) rr A ■ '<r c to to* a v a -- *5.ov ± 5%) — — ~ 



OA* 



"1" 





i^; -- * Parameter' ^ 


..Mln. _ 


Max. 


Unit 


_ J Teat Condition* 




Vn.-..- 


..- Input Low Voltage." — j 


_ -0.5 . 


_ .0.8 . 


V. . 




J 


V.M-— 


— Input High -Voltage — j — 


-2.0 — 


-Vcc + 0.5 


V - 




I 

l . 




Output Low Voltage 




0.45 


V 


- lot!" 2.0mA for Data Bus Pins" ^ 
l 0L « 1.0 mA for Output Potf TMrta 1V 
. i 0 c- i emA for ah other pmr~ 


i 
















_*_Output High Voltage _{ 


.2-4, 




v 


l OH > - 200fiA for Data Bus Pins 
lo„ » - 100»iA for' All Other Pins— 


i 




Input Load Current ; *~ 




±10 




v IN -vcc tooY,- 1 ^-) 


1 




Output Leakage Current 




±10 




VOUT - V CC to .45V ! a : : 


1 

I' 


• Ice 


Vcc Supply Current 




180 


mA 


-..V . sfbv : o*v* 


1 



4 r- vrt nioH 



CAPACITANCE_-(8273, 827W) '(Ta • 2s;c. • gnd » ov> 



» 



AMO 

i ■ 



1 Symbol 


^ Parameter '^..1.. 


Mln. . 


Typ- 


Max. 


Unit:. 


'V _ Test Conditions 1^ 


L Cm 


Input Capacitance < 


f-OC 




10 ~ - 




; n i c «imhz CO' 


f"; Ci/o ~ 


I/O Capacitance,.,. 






20 




Unmeasured Pins 
Returned to GND ,rr 



ant^fbnoO laeT 



J*rrU 



IffTCHARACT ERjSilCS <t a -o-c to70-c. v tt . *5.ov*5%> 





— Parameter 


- Mln. 


Typ. 


Max. 


Unit 


Test Condition* 




Clock V r 


250 




1000 


ns 


"--.v. ^ ""t".'».:" 
-V - WK Baud Max ~ 
Operating Rate V 


tCL' 


Clock Low v 


120 






••ns: 


tCH 


Clock High • 


120 






ns 



C10CK TIMING (8273-4) 



Symbol r. 


i Parameter ?; 


i Mln. 


Typ. 


Max. 


Unit 


1 - Test Conditions i 


V. tcY •«■> 


Clock J" 


1 288 




1000 


i.ns . 




ll\ JCL . _. 


Clock Low * 


i 135 






ns 


" V. 56K Baud Max , 
Operating Rate — 

h* . \ no* 


tCH 


.. .Clock High " 


135 






ns 



.vo.: i. 



*. * y ,V0 i - 
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AH 

Output "V»t 2.0V. "0"«10.BV. 

l^s^xz^^ • 

will b#6 1.5 T C y min ^ , , ; — 



mi 



nteT 




8273, 8273-4 



WAVEFORMS (C° ntlnu «fl^(33^ 



> O bnE notlfiipnttD O^O 3 itemed ^ 



FIAQ DETECT OUTPUT^^^jqH^ja3 ^ 



Z 7 



b jsS MOOT bt-ba istBH^busfl 



1$ 
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My name is Leroy Prohofsky. I have been retained as an expert by Defendant Casino Data 
Systems (CDS) and have been asked to opine as to whether claim 22 of U.S. Patent 5,836,817 
("the '817 patent") is anticipated by the prior art, whether claim 22 of the '817 patent would have 
been obvious to one of ordinary skill in the art at the time of the "invention," and whether claim 22 
the '817 patent is otherwise invalid for failure to comply with 35 U.S.C. § 112, e.g., whether 
claim 22 meets the description requirement and whether claim 22 particularly points out and 
distinctly claims particular subject matter. In addition, I have been asked to opine as to whether the 
accused CDS product infringes claim 22 of the '817 patent. I have been asked to submit this report 
setting forth my opinions and the basis and reasons therefore, the information I considered in 
forming my opinions, and identify any exhibits used to summarize or support my opinions. I 
submit this report pursuant to Federal Rules of Civil Procedure 26(a)(2). 

I. EXPERT QUALIFICATIONS 

My qualifications are as set forth in my previous Expert Witness Report dated February 16, 

1999, made in connection with the 1383 case, regarding the invalidity of U.S. Patent 5,752,882. 

II . QUESTIONS INVESTIGATED AND INFORMATION CONSIDERED 
A. Questions Investigated 

CDS's counsel has asked me to provide my opinion and to testify at trial concerning the 
'817 patent. Specifically, I have been asked to opine on the following issues: 

1 . What does the '817 patent teach? 

2. What is the scope and content of the prior art to the '817 patent? 

3. What are the differences, if any, between the subject matter claimed in the '817 
patent and the prior art? 

4. What is the level of skill of a person of ordinary skill in the an to which the '817 
patent pertains at the time of the alleged invention of the '817 patent? 

2 



1 5 Are the claims of the '817 patent anticipated or obvious to a person of ordinary skill 

2 in the art at the time of the alleged invention of the '817 patent? 

r 

3 ] 6 . Do the claims of the '817 patent particularly point out and distinctly claim the 

4 alleged invention? 

5 7 . Are the claims of the '817 patent infringed by the accused CDS product? 

6 8. Do the claims of the '817 patent comply with the written description requirement of 

7 35 U.S. C. Section 112? 

8 9. Were the claims of the '817 patent "patent ready" as of October 12, 1993? 

9 10. Are any of the following references material to the examination of the claims of the 

10 '817 patent and its patent application? 

11 (a) -Gaming Innovations Concept m," #2002918-20029932. 

12 (b) Registration Statement, Form SB-2 submitted by Acres Gaming Corporation 

13 to the U.S. Securities and Exchange Commission. 

14 ( C ) Acres progressive jackpot system for table games (installed in August 1993 at 

Rio Suites Hotel & Casino in Las Vegas). 
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B. Law Supplied 

CDS's attorneys supplied me with the information about patent law as set forth in Section II 
B of my previous Expert Witness report dated February 16. 1999. In addition, a description 
requirement is imposed by 35 U.S.C. §112, first paragraph. 

The specification shall contain a written description of the invention, and 
of the manner and process of making and using it ... " 

The description requirement comes into play when a claim as originally filed is later amended, or 

when a new claim is added by an applicant for a patent at some stage after the original filing date. 

26 If the amended or added claim does not find support in the specification in the sense that it is for an 

- 7 invention not sufficiently described therein, the description requirement is not met. The 

specification must convey clearly to those skilled in the art that the applicant had invented, as of the 
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filing date of the application, the specific subject matter which is later claimed. The description 
requirement is not met if a claim contains an element or limitation that is not supported by the 
specification. 

C. Information Considered 

1 have considered the information cited in Section II C of my previous Expert Witness 
Report plus the following documents. 

1 The '817 patent and its prosecution history and cited prior art. 

2. CDS's Third Motion for Summary Judgment of Invalidity of U.S. Patent No. 
5,752,882 (On-sale Bar) plus the exhibits in support of that Motion. 

3. CDS's Fourth Motion for Summary Judgment of Invalidity of the '882 Patent for 
Failure to Comply With The Written Description Requirement of 35 U.S.C. §112 
and Countermotion to Dismiss for Lack of Subject Matter Jurisdiction. 

4. The references cited in this report. 

Should additional evidence related to this report come to my attention in the future, I will 
examine that as well. Should it become necessary, I will supplement this report. 

III. SUMMARY OF OPINIONS 

Based on my study as described above, my opinions may be summarized as follow. 

A. It is my opinion that at least Claim 22 of the '817 patent is anticipated by the prior 
publication titled -Gaming Innovations Concept III", #2002918 - 20029932 ("Concept III 

brochure"). 

B. It is also my opinion that at least Claim 22 of the 817 patent is anticipated by the 
Registration Statement, Form SB-2 submitted by Acres Gaming Corporation to the U.S. Securities 
and Exchange Commission ("Acres SB-2"). 
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C. It is also my opinion that at least Claim 22 of the '817 patent would have been 
obvious at the time of the alleged '817 invention, when the U.K. Patent Application GB2151054A 
is considered in light of prior casino automation practices. 

D. It is also my opinion that at least Claim 22 of the '817 patent, if broadly construed, 
is anticipated by the Acres progressive table games (installed in August of 1993 at Rio Suites 
Casino). 

E. It is also my opinion that all Claims of the '817 patent would have been obvious at 
the time of the alleged '817 invention to a person of ordinary skill in the art, in view of the 
following references: 

1. Concept 111 brochure. 

2. Acres' SB-2. 

3. U.K. Patent Application GB2151054A. 

4. Acres Concepi 111 accounting and player tracking system (e.g., the system installed 
at the Winnebago Casinos and other casinos). 

5. S-Plus machine of 1GT. 

6. Acres progressive table games and software (e.g., the system installed in August 
1993 at the Rio Suites Casino). 

7. General references relating to networked systems. 

8. I will review the Mikohn deposition and documents to be produced by Mikohn in 
connection with the Mikohn Controller/System as prior art. 

F. It is also ray opinion that at least Claim 22 of the '817 patent was patent ready prior 

to October 12, 1993. The descriptive materials available to the inventors as of October 12, 1993 
provided sufficient information from which to file a patent application so as to support at least 

claim 22 of the '817 patent. 

G. It is also my opinion that there is no consistent standard of enablement for which 
claims 22 of the '817 patent would be both enabled by the '817 patent specification and non- 
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obvious in light of the Concept III brochure since this prior Coucept 111 brochure discloses an 
embodiment of claim 22 in substantially the same level of detail as the embodiment in the '817 
patent specification. 

H. It is also my opinion that Claim 22 is not infringed by the accused CDS product. 

I. It is also my opinion that the '817 patent specification does not comply with the 
written description requirement of 35 U.S.C.Section 112. 

These opinions cover claim 22 which Acres has asserted. 1 may also offer opinions on 
anticipation and obviousness of other specific, unasserted claims after discovery is completed in 
this action. 

IV. BASES FOR OPINIONS 

A. Overview 

Since the '817 patent and the '882 patent share a common specification, the overview 
Section IV A of my previous Expert Witness report applies here. 

B. The Person of Ordinary Skill in the Art 

Section IV B of my previous Expert Witness report also applies We. Since preparing my 
P re Vl ou S report I have identified the following additional references which are further Ulustrative of 
the knowledge I impute to a person of ordinary skill in the an at the time the '817 patent was filed: 

1. The text "A systems Approach to Programmable Controllers", Fred Swainston, 
1992. is one of many publications which show that the hardware required to perform the 
methods of the asserted claims was typical of networked automation systems. Further, the 
operation of certain systems described by Swainston have a high correspondence to the steps 

of the claimed methods. 
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2. The 1999 catalog "Guide to Control Products" puolished by Z-World is generally 
descriptive of the programmable controllers described by Swainston. Although this 
publication is not itself prior art. it is nevertheless generally representative of the state of the 
art in 1992. I recognize the BL 1200 described on page 47 to be the same as the product 
offered for sale as the "Little PLC" in the December 1992 issue of Byte magazine. All of 
their 1999 products share the salient features of the Little PLC. This publication provides 
further evidence that well-known automation principles are common to a wide range of 
applications, including casino automation: 

Approximately 250,000 Z-World controllers are installed worldwide in a diverse range of 
applications: 

- Material handling systems 

- GPS vehicular fleet tracking 

- Automated fabrication machinery 

- Municipal water system control 

- Large building HVAC control 

- Gaming machine monitoring 

- Railroad monitoring systems 

- Oil, gas, and water RTUs 

- Security and alarm control 

C. Enablement 

Section IV C of my previous Expert Witness report also applies here. 

D Claim 22 of the '817 patent is anticipated by the prior publication 
titled "Gaming Innovations Concept III, #2002918 - 20029932" 

Claim 22 of the '817 patent is very similar to claims 10 and 19 of the '882 patent. The 
basis for my opinion that claim 22 is invalid includes the element-by-element analysis set forth in 
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section IV D of my previous Expert Witness report. In this analysis 1 will compare the scope of 
claim 22 with the scope of claim 10 and explain why my previous analysis also applies to the newly 

asserted claim 22. 

1. Preamble 

C la im 1 0; 

A method of operating gaming devices interconnected by a host computer 
having a user-operated input device comprising: 

Claim 22; 

A method of operating gaming devices interconnected by a computer network 
to a host computer having a user-operated input device comprising: 

The preambles of claim 10 and claim 22 have the identical scope notwithstanding the 
different language since in the digital computer art the term network includes any means by 
which a host computer and remote devices such as gaming devices are interconnected. 
Section Dl of my previous analysis also applies here. 
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2. Preselecting 

Claim 1 0; 

preselecting less than all of the gaming devices interconnected by the host 
computer responsive to a user-effected action at the input device which 
identifies the preselected gaming devices with the respective associated 
address codes; 

Claim 22: 

preselecting less than all of the gaming devices interconnected by the 
computer network responsive to a user-effected action at the input device; 

These steps also have the identical scope notwithstanding the different language since 
any network communication, including the communication necessary to operate a network 
of gaming devices, must rely upon a unique address code. Section D3 of my previous 
analysis also applies here. 



3. Network Trackin g 
Claim 10: 

using the network to track activity of the preselected gaming devices; 
Claim 22- 

using the network to track the amount of money played on the preselected 
gaming devices; 

Claim 22 is narrower than claim 10 in that it requires that the tracked activity be the 
amount of money played. However, the '817 specification concedes that it was known to 
extract accounting information from gaming devices. Further the Concept in disclosure 
states that it collects all information required for proper accounting reports. Such 
information must include the amount of money played. Section D4 of ray previous analysis 
also applies here. 
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Allocating 



£l2im_22: 

allocating a predetermined percentage of the money played to a bonus pool; 
and 

•817 Specification 

"Another reconfiguration command allows any number of machines on the network 
to be combined in a common jackpot having a common jackpot payout schedule, 
wherein the reconfiguration command reconfigures the selected machines to payout 
in accordance with the common jackpot payout schedule. In this case, the 
reconfiguration message would be queued up for each of the selected machines to be 
combined in a common jackpot. One example of a common jackpot is a progressive 
jackpot. Unlike the prior art progressive jackpot systems, however, the progressive 
jackpot according to the invention is not limited to a predetermined number of 
machines. In the prior art progressive jackpot systems, a bank of machines are 
connected to a common progressive jackpot controller and only those machines can 
be included in the progressive jackpot. In contrast, any machine on the network 
including those connected to other floor controllers can be combined into a common 
progressive jackpot. Moreover, the number of progressive jackpots is not limited by 
the number of floor controllers since one floor controller can manage more than one 
progressive jackpot." Col. 36, Ins. 35-54. 

Concept III 

Standard progressive jackpots are also possible. Instead of mounting a controller 
beneath each carousel of machines, the system is programmed from a personal 
computer. You simply type in which machines are connected to which links and 
describe the starting jackpots amounts, increment rates, limits if any, etc. Then you 
can mount jackpot displays anywhere in the casino. All you have to do is set the 
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display to match the jackpot number it is to display . Up to 64 separate jackpots are 
allowed. #2002923. 

The claimed step of allocating merely states the method used by prior progressive games to 
determining the value of the progressive jackpot. This step is taught by the Concept III disclosure. 

The Concept III disclosure is enabled because the step of allocating money to a progressive 
jackpot was well known and well within the skill of the artisan in 1993. 

My conclusion that the Concept III is an enabled, anticipatory reference is further supported 
by comparison of the technical particulars disclosed by the '817 patent with those taught by 
Concept III. 

5. Issuing Command 
Claim 10: 

issuing a command over the network to one of said preselected gaming 

devices responsive to a predetermined event; and 

paying at said one gaming device in accordance with the command. 

Claim 22: 

issuing a command over the network to cause a bonus to be paid from the 
pool by one of said preselected gaming devices upon the occurrence of a 
predetermined event. 

The description of Concept III, DX 3, which 1 considered in my previous analysis is not 
explicit regarding the source of the command which causes a bonus to be paid. The statement that 
"Concept III automates double jackpot payments by causing the machine hopper to pay bonus 
amounts," could be accomplished by either of two methods, described briefly as follows: 

Method A 
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A predetermine* event, such as the time of day, causes the host computer to initiate 
a bonus promotion. 

During the bonus promotion period the host computer repeatedly tests to determine 
if a bonus win has occurred. 

Upon determining that a win has occurred, the host computer determines the bonus 
amount and sends a payout command message over the network to the winning 
game. 

At the game, the payout command message is interpreted to generate the commands 
which cause the payout. 

(a) A predetermined event, such as the time of day, causes the host computer to initiate 
a bonus promotion. 

(b) The host computer sends a reconfiguration command message over the network to 
modify the mode of operation of the participating games. For example, the 
reconfiguration command message for a "double jackpot" promotion configures the 
game to pay twice the amount normally paid. 

(c) During the bonus promotion period the game computer tests to determine if a bonus 
win has occurred. 

(d) Upon determining that a win has occurred, the game computer generates the 
commands which cause the payout according to the mode for which it has been most 
recently configured. 

Only method A corresponds to the clear language of "issuing a command over the network 
to cause 1 a bonus to be paid ..." For method A the payout command message is the cause of the 
game-generated commands which actually affect the automatic payout. For method B the 
command sent over the network is not a command which causes a bonus to be paid. It merely 

1 Compare 10 the broader language of claim 10 of the "882 patent which claims "paying ... in 

accordance with the command " . 



(a) 
(b) 
(c) 

(d) 
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specifies how a bonus payout amount is to be modified for a subsequent win if, and when, such an 
event might occur. However, the Plaintiffs, in their assertion of infringement, have adopted a 
broad construction which additionally includes both method A and method B. Under this broad 
construction sections D5 and D6 of my previous analysis also applies here. Under a narrow 
construction this claim element would have been obvious. 

E. Claim 22 of the '817 patent is anticipated by the Registration Statement, Form SB-2 
submitted by Acres Gaining Corporation to the Securities and Exchange Commission. 

Section E of my previous analysis also applies here. 

F. Claim 22 of The '817 patent would have been obvious in 
view of the U.K. Reference. 

Section F of my -previous analysis also applies here. 

G. Claim 22 of the '817 patent was "patent ready" as of October 12, 1993. 

Section G of my previous analysis also applies here. The "Concept 3 Protocol", DX 286 
and the "Progressive Jackpot Message Protocol" provides additional evidence that claim 22 was 
patent ready. These documents define the unique features of a program to perform the steps of the 
claimed method and are thus a master plan to write the actual program code. The translation of 
these protocols to a functioning program would have been a routine exercise. The schematic 
diagram contained in DX274 (Acres Ex. 799 dated 3/9/94) when considered in light of the 
deposition testimony of John Acres pg. 85. In. 20 and DX provides additional evidence that 
the invention of claim 22 was "patent ready" as of October 12, 1993. 

H. Acres Progressive table games 
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I understand that Acres sold and installed its progressive table games by August of 1993 at 
Rio Suites Casino. Claim 22 recites "gaming devices." Acres progressive table games are 
"gaming devices." Each table is a gaming device. Each of the elements of claim 22, if broadly 
construed, is found in the Acres progressive table games. 

I. Obviousness 

The U.K. Patent Application shows a complete reconfigurable gaming system having a host 
computer with networked games. It would have been obvious to combine the teaching of the U.K. 
patent application with the Barrie patent (U.S. Patent No. 4,837,728) which teaches a progressive 
slot machine system. Such a combination meets the limitations of at least claim 22 of the patent. 

In addition, a suggestion in the art to make the combination is expressly found in each of the 
following: 

1 . The automation art in general. 

2. Concept 111 brochure. 

3. SB-2 Form. 

4. Rio Suite Progressive Table game system. (Describing a network of gaming 
machines that can be modified without changing the hand- wired configuration). 

5. S-Plus IGT machines and machine brochure. 

Numerous other permutations and combinations of references are possible. I plan on 
selecting specific combinations for use at trial based on the claim scope ultimately decided by the 
Court, and I plan on showing that all claims of the '817 patent are anticipated and/or obvious. 

Regarding secondary considerations, I am aware of no commercial success, long-felt need, 
rapid adoption, copying, or other factors that would suggest non-obviousness. I am aware of 
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CDS's prior work developing the "Fastest Cash" system which, according to my present 
understanding contains every element of claim 22. if broadly construed. I am also aware that 
CDS's engineers began work on at least some features of the accused "Pro-Turbo" system prior to 
Acres' filing date, and depending on what proof of conception and diligent reduction to practice is 
offered by Acres, I may supplement my opinion to add opinions regarding prior inventorship under 
35 U.S.C. §102(g). 

J. Claims 1-28 are not infringed 

In my rebuttal report I will respond specifically to any statements made by Acres experts 
that the claims are infringed by the products of CDS. At a minimum, each of the claims require an 
automatic payout at, or by, the gaming device responsive to a command. The accused CDS 
product does not meet this claim requirement. 
K. Materiality 

I understand that CDS is contending that Acres withheld material prior art from the 
examiner. I have examined the Concept III, SB-2 documents and the Rio Suites Table games, and 
can find no reference to them in the file history. They are plainly material as I have shown above. 
In my own experience, the inventor's own literature is precisely the material that is most likely to 
be pertinent to the examiner, especially if it teaches the claimed invention and/or suggests that the 
invention was on sale. 

L. Claim 22 of the '817 patent does not comply with the written description requirement 
of 32 U.S.C. Section 112. 

The '817 patent specification does not contain a written description of a user-operated input 
device as recited in claim 22. The terms "personal computer" or "workstation" do not inherently 
include a user-operated input device. 
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M. At trial I intend to also apply the references newly cited in this report to support ray 
opinions regarding the '882 patent. I am continuing my review and I understand that depositions 
are scheduled, including the deposition of Mikohn. 1 plan to review information regarding a prior 
art Mikohn controller which may additionally support ray opinion of invalidity as expressed above 
and as expressed in my Expert Report regarding invalidity of the '882 patent. 

Sections VI, VII and IV [sic] on page 38 and 39 of ray first report in the 1383 case dated 
February 16, 1999 is incorporated herein by reference with application to the '817 patent. 
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I am submitting this supplement to my Expert Witness Reports regarding the '882 

patent. 

1. At page 13, line 19 of my first report insert the following text and table: 

The following table contains citations to the text of the Head patent specification 
which I consider to be most pertinent. For each citation I have identified the claimed step or 



step which I consider to be alike in principle. 



Citation 
col line 


I ike Flements of Claims 10 anH 10 


12,41-65 


Preselect! np/t Jsinp/TssiiinoVPavinp*/ A llnratino 


13 50-57 


Preamble 


14,66- 
15,18 


Pavin? 


17,39- 
18,39 


Preamble 


18,58- 
19,12 


Preamble 


24,34-39 


Preamble/Associating/Using/Issuing 


25,26-68 


Preselecting/Using/Issuing/Paying/Allocating 


28,61- 
29,31 


Preselecting/Using/Issuing/Paying/Allocatine 


30,1-20 


Preamble/Preselecting 


31,18-43 


Preamble/Associating/Preselecting/Using/Issuing 


32,1-27 


Preamble/Associating/Preselecting/Using/Issuing 


32,30-39 


Preamble 


32,40- 
33,24 


Preamble/Associating/Preselecting/Using/Issuing 


37,50-55 


Using 


39,35-40 


Using 


41,42-49 


Using 


44,38- 
45,6 


Issuing 


46,27-66 


Using 


52,61-67 


Preselecting/Issuing 


53,14-18 


Using/Issuing 


53,29-31 


Associating 
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Citation 
col., line 


Like Elements of Claims 10 and 19 


60,35-63 


Preamble/ Associating/Preselecting/Using/Issuing/Paying 


95,1- 
96,22 


Paying 



2. At page 26, line 24, change "The method of claim 1" to "The method of claim 

10." 

3. At page 37, line 19, change "a payout at the hopper" to "an automatic payout 
at, or by, the gaming device". 

Please supplement my second report as follows: 

At page 6, line 19, delete the sentence "Nor is the progressive jackpot amount a 
command . . . claim 1." 

As now supplemented, my reports fully reflect my consideration of the Certificate of 
Correction for the *882 patent. 

Dated: ^l,;r U 7/ \ r ] r \ c \ 
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Marger, Johnson, McCollom & Stolowitz, P.C. 

1030 S.W. Morrison Street 

Portland, Oregon 97205 

Via Federal Express Mark Jackson, Esq. 

Perkins Coie LLP 

1201 Third Avenue, 40 th Floor 
Seattle, Washington 98101-3099 

Steven E. Shapiro, Esq. 
Mitchell Silberberg & Knupp, LLP 
11377 West Olympic Boulevard 
Los Angeles, California 90064-1683 



Dated: June^£[, 1999 
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In response to Plaintiffs request that I identify all documents and things that I considered in 
forming my opinions I am providing the following supplemental information: 

1. In forming my opinions regarding the Rio Suites progressive table games I relied upon 
the Vega deposition, particularly exhibits 190 - 197. 

2. For my understanding of the capability of the IGT s-Plus machines, particularly their 
capability to automatically pay from the hopper in response to an external command, I relied upon the 
following references: 

Excerpts from the publication "Lemons, Cherries & Bells-Fruit-Gum, Bates #CDS 
0008042-59. 

The deposition of Jay Stone, particularly at pg 21 Ins 7-20, pg 123, In 1 1- pg 124 In 7, 
pg 157, Ins 9-22. 

Exhibit 214, Bates #CDS 0001664 

Fax message titled "IGT-CDS communication protocol" Bates #CDS 0003194-3128. 
I may also rely on the following material to support my opinions already expressed: 

1. The deposition of Ali Safari, and attached exhibits, particularly exhibits 
477,485,487,488,496, and 501. 

2. IGT Victoria GSAMS Documentation Bates # 8348 - 9729, particularly 
8354-8378, 9144-9151, 9259-9274, 9276-9427, 9433-9448, 9451-9503, 
9565-9569, 9582-9610. 

3. The deposition of Tracy Wormdahl. 

4. Fax Addressed to Kim Lighthart, Bates # 0048-5 1 . 

5. C. Brian Harris letter, NGCB 0163-68. 

6. Table game documents, Bates #CDS 2105614-57. 

7. Executable program CSTUD.EXE. 

8. Supplemental Affidavit of Derell M. Johns, Bates #2022333-35. 
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9. Documents descriptive of the Mikohn Super Controller. Bates 
#1200000-185? particularly. 24-68. 124-227. 506-518, 830, 834, 848- 
854, 1010-1067. 

1 0. The deposition of Lyle Bell and attached exhibits. 

11. The documents and things attached to CDS' Motions for Summary 
Judgment. 

12. The testimony of Mr. Dempsey, especially the testimony regarding 
prior art control systems. 

1 3. CDS* Fastest Cash system described by CDS' Fastest Cash manuals and 
Fastest Cash source code. 



Upon consideration of the Safari deposition it is now my opinion that Mr. Safari's testimony 
itself is sufficient to invalidate claim 10 of the '882 patent in that claim 10, if not anticipated or 
obvious was at least "on sale" prior to October 12, 1993. It is also my opinion that if Claim 10 of the 
'882 patent is invalid then Claim 1 9 of the '882 patent and Claim 22 of the '817 patent are also invalid 
in that neither of these claims add patentably distinct limitations to the limitations expressed in claim 



10. 



Respectfully submitted, 



Dated: September 29, 1 999 
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FAX TRANSMISSION 
PAGES TO FOLLOW: 0 
FAX NUMBER: 317 966 0754 



August 18, 1993 



TO: Mr. John F. Acres 



FR: Jose 



John: 

Lyn Baxter from the RIO called this morning and asked that I fax 
him a written quotation for purchasing 16 more progressive table 
games. He needs this information for his files on their east side 
expansion. I thought that I would fax him the following: 

Gaming Innovations is pleased to provide the following quotation 
for sixteen progressive table games. 

16 Progressive Table Game Systems: $7,500.00 each 

TOTAL: $120,000.00 

Let me know if this is okay or if you would like something else. 
I am sure he will ask about a delivery schedule, any ideas? 

Lyn also mentioned that he was not sure if he is authorized to pay 
our balance during a game trial period per a Gaming Control Board 
regulation. He has no problem issuing us a check right now but he 
asked if I knew about any such regulation. I told him I would 
check with you about any such regulation. 

Let me know how you want me to handle these two issues. I hope you 
get some deserved rest and have some fun. 
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Caribbean Stud Progress Report 

Tuesday Jan. 19, 11:30PM 

The problem was definitely with the PCs COM2 port As soon as I sxvitched to 
COM1, eventhing worked welL 

I w as able to do some testing and uncovered a number of problems: 

CONTROL BOX Cw^MJ P A;T? A 

1. No jackpot should be allowed if zero coins are played. Uw> ' • ~ / - C • - .] r; ; 

2. Turning a jackpot keyswitch when no jackpot button is pressed should have 
absolutely no effect. Current software seems to set a flag. When a jackpot button 
is later pressed, the control box automatically clears it This Is SAD! 

5. Turning a key when a jackpot button is pressed should have a specific function 
depending upon the jackpot amount: 

For the lowest three jackpots, the jackpot amount should display on the LCD and 
other displays as soon as "Oilier" Keyswitch is pressed (Please be sure that the 
Royal or Straight keyswitch has no effect). All coin acceptor lights should turn off 
and the control box should enter the "END" condition exactly as if the END key 
were pressed. A message showing the time stamped jackpot amount should also 
display. 

For the upper two jackpots, a message should go to the computer showing 
jackpot amount won. The jackpot should not actually clear until the jackpot has 
been processed on the PC Then the control box should return to the END 
condition. 

4. This is a WI3NI (Wouldn't It Be Nice If). When I play seven coins on one game, 
the PC display sometimes shows two transactions: 5 coins and two coins- Would 
it be possible to hold off the coin reporting until all seven positions have had a 
chance to drop? This would appear more logical to casino workers. 

DISPLAY 

These are both WIBNIs. 

1. Could one of the DIP switches be used to control odometer speed? One way 
would be the fast speed we have now when the display is far behind. The second 
setting would be at the slowest speed always. Perhaps two dip switches could be 
provided to allow -I speed settings. 

2. On jackpot displav amounts that do not use the full screen width, it would 
look good to center the jackpot amount if possible. A display of SSCO.00 looks 
pretty lopsided right now. 

20117^2 
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PC .:;Jr.v : j^J 

1. When a table falls to respond, a message must orlnt saytag* s^efl&rtke^ yJ ^J 

Table 1 OFF LINE 1/19/92 22:30. 
The printed message does not repeat again, no matter how long the table Is off 
line. It Is OK if the message is printed again if power Is lost (or program ended) 
and then restarted. 

2. When the table returns, a message like: 

Table 1 ON LINE 1/19/92 23:14 

3. Vvhen I change system settings, a list is printed on exit along with my name. 
However, the description says Changes to System Setup. I first thought that the 
list showed only the CHANGES I had made. Please change the message to say 
System Settings Changed To: or some such. 

■t. Winner messages should show winning table number (as 1 to 32). 

5. If I select Process Jackpots when there are no active jackpots, a message is 
printed like "John Acres entered Royal Flush". The name and address stuff 
doesn't print 

Could it be made so If I select Royal Flush and none is active, I get a message 
saving "No Active Roval Flush" instead of the password? Similar on Straight 
flush? 

In all, I was pleased with what I've seen so far. Tomorrow, I want to test for 
jackpot processing accuracy, multiple tables, etc. Ill also try to turn off the PC at 
inopportune times and look for general ways to screw things up. While that's 
hard work for me, I know the casino people will show us new problems with 
ease. That's OK. As long as we get most of them now. 

A big concern is static electricity. The loss of an LCD is ominous. Let's get the 
surge suppresses installed. I need some to install in these boxes already here too. 
Then we can see what problems remain. 

We also need to create an Install diskette that creates a subdirectory, copies all 
flies to it and creates an AutoExec.Bat file to execute the program properly. 

By the n ay, it does no good to zip files before sending them over dose-Up. The 
program has its own compression routine and actually EXPANDS a compressed 
Hie- 
Finally, we need to start thinking about writing up assembly procedures and test 
software tor control box, display, acceptors, etc. 

While olentv of work remains, you've all done a good job. Jim on parts, Linda 
and Jim on assembly, Jo on paying the bills and, of course, Liz lose and Dave on 
the SMOPs. (Small-Matters of Programming)! 

Thanks to ail of you, this product will be very successful! 2011 743 
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History loves to be organized. Or at least people 
like to think it does. Think back over how many 
tomes about interesting historical phenomena you 
have read that logically start at point zero and 
climb up the ladder of time in decades. Years 1 
through 10, 11 through 20, and so on. The only 
problem with that sort of organization is that his- 
tory is nothing more than today transcribed for 
tomorrow. And it is rarely neat. Take the two 
World Wars that left such an impact on the centu- 
ry just ending. World War I had no respect for 
time, starting awkwardly in 1914 and ending in 
1918. That means that in terms of history, as nice 
as the pleasant years of 1910, 1911, 1912 and 1913 
might have been they were lost in the memory of 
the blood bath of war, and once that war was over 
the residual year of 1919 had no place to go and 
had to wait for 1920 for the logical categorization 
of time to take over once again. World War II was 
even more troublesome. Starting in 1939 for 
Europe, the summer of 1941 for what was then the 
Soviet Union and at the end of 1941 for the 
United States, it rambled on for anywhere from 3- 
3/4 to 6 years depending where you lived and when 
your country entered the battle arena. Ending at 
the close of summer in 1945, that left the years of 
1946 through 1949 to fend for themselves and get 
lost to history. If you think this is off the mark, 
consider that these decades, in retrospect, are gen- 
erally known as the "Fighting Forties" and the 
"Fabulous Fifties," an entirely unfair description by 
about half. Not wishing to get ourselves into the 
same trap of trying to tie neat knots around time 
and present a history with logical ten year starts 
and stops on the zeros, we took a look at slot 
machine history. The results were surprising, and 
immediately organized this book. 

Miraculously, most of the significant inven- 
tions or events in slot machine history fall in the 
center of the traditional decades, making the mid- 
dle years the obvious starting and stopping points 
for the next era. We'd do the history by decades 
alright, but we'd start in the middle when slot 
machines started, and take it in ten year bites with 



the major events in our area of interest taking 
places right at the start or finish of our chosen time 
frames. If you think that is illogical, just take a look 
at the way the story of slot machines unfolds: 

1885: The first primitive payout slots are made 
and introduced to a willing marketplace. 

1895: San Franciscan Charles August Fey starts to 
make automatic payout counter wheel HORSE- 
SHOE AND STAR slot machines in the ©ustav F- 
W. Schultze pattern. Daniel N. Schall in Chicago 
re-engineers the "Schultze Machine" for ease of 
production. The Chicago firm of Paul E Berger 
Manufacturing Company makes their first electric 
floor machine. The landmark firm of Paupa & 
Hochriem is founded in Chicago. A revolution in 
slot machine marketing begins with the formation 
of Ogden &. Company, the first mail order -house 
selling direct to locations. 

1905: Charlie Fey develops the 3-reel LIBERTY 
BELL, the Bell machine that will revolutionize slot 
machine play and enjoyment. 

1915: The Mills Novelty Company OPERATOR 
BELL slot machine leaves its toe-footed cast iron 
case and switches to a lighter wooden cabinet with 
a larger cash box, creating the modern slot 
machine. Other producers soon followed suite. 

1925: Here comes the jackpot! Aluminum takes 
over as the cabinet material of choice. 

1935: Edwin A. Pace introduces the most revolu- 
tionary (and expensive!) slot machine to date: 
PACES RACES. The Watling ROL-A-TOR is 
introduced in February 1935, followed by the 
Jennings CHIEF in September. 

1945: After four years of war, the slot machine 
industry returns with a raft of new models, only to 
face the anti-gambling prohibition of the post-war 
years. New introductions included the Pace 
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DELUXE, Mills BLACK CHERRY and Jennings 
CLUB CHIEF, all of which remained the basic 
classic mechanicals of their producing firms (with 
evolutionary and appearance changes, of course) 
uncil they were replaced by the Bally electro- 
mechanicals in the 1960s. 

.955: Jennings slot machines finally overtake 
Mills machines in production and popularity. The 
hard wired Buckley CRISS CROSS POINTMAK- 
ER is introduced, paving the way for the forthcom- 
ing electronic machines. 

1965: After a slow introduction the year before, 
the Bally MONEY HONEY and its rapidly growing 
family of electromechanical slot machines take 
over the market. 

1975: Bally owns the business, and solid state 
machines slowly begin to replace the electro- 
mechanicals. Competition grows rapidly, both 
within the United States and throughout the 
world. 

1985: IGT is formed out of a series of Si. Redd 
companies, and proceeds to take over the lead 
position in slot machine production. 

1995: WMS Industries, Inc. and Alliance Gaming 
Corp. both make substantial offers to acquire Bally 
Gaming, the second largest American slot 
machine maker. WMS prevails, realigning the slot 
machine industry in the U.S. 

k was almost predetermined that we should start 
with the "5" years, and end our chunks of time in 
the middle of each "decade in order to present a 
more rational history of slot machines than would 
have been the case if no organization had been 
present, or the artificial constraints of classical 
one-to-ten year decades had been followed. Our 
mid-decade orientation provides another benefit. 
It ends on time, closing out our history the very 
year this book is published. What could be neater! 

So much for the organization of this book. 
Now let's consider content. Above all else, an 
attempt has been made to try to avoid favoritism. 
There are special slot machines that many people 
enjoy more than other machines for one reason or 
another, and as a result they earn an inordinate 



share of editorial attention in most books. But 
that's not the way things were at the time. When 
new machines were presented to the marketplace 
all things were equal with the exception of the 
advertising and promotional push behind the 
machines. Slots that were later dubbed as dogs 
often started out as seeming to be the operator's 
answer to a location's prayers, while others that 
were literally snuck into the marketplace with 
little or no advertising or promotion became the 
shining stars of the future. Examples of these two 
diverse possibilities are the Jennings ELECTRO- 
VENDER of 1930 and the Fey LIBERTY BELL of 
1906. Half a dozen different advertising flyers and 
brochures for the ELECTROVENDER have sur- 
vived the years while the machine itself languishes 
in relative obscurity, while nary a piece of Fey 
LIBERTY BELL advertising or promotion has ever 
been found (and was most likely not produced), yet 
this is the most desirable collectible automatic 
payout slot machine in existence. Equally as 
misleading are the preferences of slot machine 
enthusiasts years after the operating lives of the 
machines they collect. For instance, at the time of 
their operation the Watling ROL-A-TOR and 
subsequent ROL-A*TOP slots were regarded as 
inexpensive second rate machines while many of 
the the electrical spinner consoles of the late 1930s 
were seen as the heavyweights of the business. Yet 
today a good ROL-A-TOP is worth three or four 
operating consoles, or ten or more if the console 
glasses are cracked or their faded and untraceable 
hard wires are clipped. 

For that reason, the machines presented here 
are laid out just as they came out, with no weight- 
ed factors for faddishness or collectible desirability 
in mind. The literature reproduced has been 
presented with history in mind, not graphics, and 
was certainly not selected by machine popularity 
or current collectible value. This is archival history, 
pure and clear, and constitutes an analysis of 
vintage advertising as well as slot machines. 
Literature examples of just about every form of slot 
machine promotion from every era of machine 
history are represented, going back to the first 
advertising to appear in print up to the modern 
slots that equip the American casino and river- 
boat and international gambling palaces of today. 
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displayed wouldn't 
match the actual 
result of play and a 
payout would not 
be made. It was the 
idea pioneered by 
Gamex Industries in 
1975 with their rev- 
olutionary stepper 
slots. IGT engineers 
working under the 
direction or Logan 
Pease, who was in on 
the development of 
the Gamex machine, 
went to work on the 
problem soon after 
the introduction of 
their first M-SLOT 
reel-type machines, 
with prototypes of the 
new system S-SLOT 
machines put out on 
test in late 1985 and 
early 1986. The IGT 
system uses a random 
number generator built 
into the machine's com' 
puter chip which picks 
the symbol stop for the first reel, then the second, 
third and so forth, with each reel stop pick made 
separately and one at a time in turn while position- 
ing the stepper driven reels. Realizing the tremendous 
advantage the stepper system machines had over the 
electronic slots in widespread use, IGT expanded their 
presentation to a full line of the revolutionary S-SLOT 
in 1987. 

So did the aggressive and newly renamed 
Universal Distributing of Nevada, Inc., the new 
American branch of Universal Sales Company, Ltd. 
of Tokyo, who brought out a full line of their own 
stepper driven reel display slots in 1986. By now 
Universal also had offices in Las Vegas and had 
carved out a portion of the Nevada market for their 
own. They were soon joined by the Takasago 
Distribucing Company, another Japanese producer 
of motor driven reel slots, who also opened offices in 
Las Vegas, with more Japanese producers yet to come. 



'It he all new Baity 255-stop 
= 1 video slot machine, now 

available with gold '*^"*Z* d 
extensive player action ... more than 
ever before! 

The V2278 is the latest addition 
Tour outstanding line of v,deo s,ot 

machines. We have retained the 
Zndle action that the players love on 
ZrZ spinning slots, with all new 

action. 

The Bally video slot machines are 
S£ ~ sehes of player proven slots. 




Both Bally and IGT soon found that their 
major competitors on their own home turf were 
Japanese. It was the same throughout the world. 
The Japanese continue to earn market share in the 
United States, with Sigma Enterprises, Inc. of 
Tokyo, joining with the other firms that have 
brought their advanced and reliable machines to 
American shores. Perhaps it is only right that this 
Pacific Rim powerhouse walks away with a share of 
the American market, for it was Japan that finally 
recognized Jack Kilby, the creator of the semicon- 
ductor while working for Texas Instruments in 1958, 
and named him the Kyoto Prize laureate in 
advanced technology (Japan's equivalent of the 
Nobel Prize) in November, 1993. awarding him 
$425,000. Kilby gave the world the semiconductor 
microchip that revolutionized electronics, and led 
to the modern slot machine. 

Bally didn't catch up to the stepper slot revolu- 
tion until 1987, when they introduced their large 



3-reel, 3-line play with 255 
stops per reel make the 
Bally SOLID GOLD video 
slot live up to its image as a 
gold mine machine. Three 
7s on the third line wins 
the progressive award, or a 
fixed award varying from 
50,000 to a million coins- 
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The big change in 
slot machines came 
when payouts were 
no longer based on 
cut metal mechani- 
cal stops related to 
c he symbol show, but 
were randomly gener- 
ated by a chip wich . 
the physical reel sym- 
bols motor driven in 
place to reflect the 
selection ot the 
"brain." It was the 
most significant 
change in reel-cype 
machines since the Fey 
LIBERTY BELL The 
IGTS-SLOTof 1987 
was a pioneer example 
of the arc- 
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symbol System 500C series of motor 
driven reel-type machines, in 44-stop 
"Standard, 50-stop "Variable," and 
64-stop "Virtual" models" covering 
many of the popular variants they 
had created in the past. By the 1990s 
the new Bally stepper slots had 
replaced cheir previous lines, and 
they were selling their 5000-Plus 
Series developed under the direc- 
tion of Ray Heidel, VP engineering 
and chief designer. IGT upgraded 
their S-SLOT line to the second 
generation S-PLUS series which 
included "..-an advanced micro- 
computer package to accommodate 
a variety of contemporary applica- 
tions. Multi-level progressives. 
Creative link configurations. 
Enhanced audit trail functions. 
And exciting game software with 
proven player attraction." 1 IGT 
made their play as "...the world 
leader in the design and manufac- 
ture of slot machines, video gam- 
ing equipment and proprietary 
software for computerized wide-area game 
monitoring systems." 2 To prove the point sub- 
sidiaries were opened throughout the casino playing 
world, including IGT (Australia) Pty., Limited, a 
manufacturing plant in Sydney, Australia, in the 
home market of one of their major competitors. 
After an agonizing effort to enter the booming 
Japanese gaming machine market, IGT finally 
received approval to deliver their- first machines to 
japan in April 1993/ a token-payout Pachisuro 
(Pachislo) model called VEGAS:Q1RL. . 

Motor driven became the byword of the late 80s 
and 90s, with the format evolving into the high 
security slot machinefq^e modem era with its 
show based on a raridom number generator selecting 
a single number fiom^pbol^of numbers covering 
every possible combination .on the machine, with 
the symbol show of the next play based on whatever 




number has been pinpointed, making every combi- 
nation possible by pure chance. 
There were significant changes in the industry 
beyond the hardware and software. Just as the new 
S-SLOT machines were coming out, Si Redd 
stepped away from active management in IGT. sold 
his stock back to the company and an employee 
group, and remained with the firm as its Chairman 
of the Board Emeritus. When Bally's Gaming 
Equipment Division lost out on an Illinois State 
Lottery machine contract in 1988, the new Bally 
management thought long and hard about their 
options and the fact that the bulk of their business 
was in Nevada. The decision was made to move to 
Reno in 1989, which ultimately led to the establish- 
ment of an independent entity called Bally Gaming, 



Once 5: Redd stepped 
aside as rhe active 
manager of IGT, pro- 
fessional management 
- took over. John J. 
"Bud" Russell joined 
IGT in 1986, and was 
named president and 
chief operaring officeT 
in Febniary 1988: 



1% 



1 "IGT S-PLUS Slot Series." sales brochure, IGT. Reno. Nevada, May 1992. 

- "!GT rteoncal Overview: A Commitment to Quality," IGT. Reno. Nevada, October 22. 1992. 
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The second gen- 
eration of 1GT 
motor driven slot 
machines, The S- 
PLUS carries the 
S-SLOT into the 
90s. IGT provides 
an EPROM library 
of multiplier, line 
and wild symbol 
games to specifical- 
ly tailor the 
machine to its par- 
ticular casino or 
riverboat opera- 
tions. 
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S PLUS Slot Series 



The second generation of IGTTs S-Slot, the S- 
Pius has all the appealing features available in 
this popular spinning-reel family. PLUS an ad- 
vanced microcomputer package to accommo- 
date a variety of contemporary applications. 
Multi-level progressives. Creative link config- 
urations. Enhanced audit trail functions. And 
exciting game software with proven player at- 
traction. 

The S-Plus Slot delivers extraordinary per- 
formance. WeVe pioneered the latest IGT tech- 
nological achievements into an ultra-secure 
machine with the classic slot look, a superior 
modular design and minimal maintenance 
needs. Itfe the new expression of our continu- 
ous commitment to provide you with the best 
slot machine in the world... and itfe Made in 
America! 

Introducing the S-Plus 

The S-Plus Slot Series is an extension of 
IGT's versatile and high earning slot products. 
Several technological amenities Inside its tradi- 
tional cabinet make the S-Plus radically re- 
fined: 

• Expanded high capacity 8K RAM supports a 
multiple variety of advanced features and op- 
tions 

• Two-board microprocessor system utilizing a 
mother board and a processor board 

• E 2 module on mother board improves ac- 
counting integrity by retaining audit trail 
when the processor board is removed or 
CMOS is cleared 

• Three communication channels on proc- 
essor board to simultaneously support pro- 
gressive capability, data collection system 
and auxiliary peripherals 
Partitioned S-Plus software system puts 
paytabie on one chip and game features on 
the second chip allowing program updates 
without paytabie changes 
Four-level progressive award capability 
Hopper-paid lower level progressive jackpot 
capability on specific software 
Up to 32 digit imbedded progressive meter 
capability 



* Separate input/outputs for bill acceptor and 
mechanical bell 

' Improved sound quality with door-mounted 
speaker 

Door-open alarm, attract mode, stepper light 
sequencing and enhanced sound capability 
Coin handling for up to 50mm diameter 
tokens 

Imbedded numeric (seven segment) or 
alpha/numeric (dot matrix) digital display ca- 
pability 7 

• Compatible with the Electronic Data Tech- 
nologies (EDT) Gaming Management Sys- 
tems 7 

• Accommodates internal or external EDT 
Player Tracking System card reader 
The S-Plus represents the ultimate In low- 

cost flexibility. Due to its ability to operate with 
either the full complement of standard S-Slot 
programs (without mechanical bell or bill 
acceptor) or partitioned S-Plus software, you 
can seek the most player-friendly games for 
your market by experimenting with IGTfc vast 
EPROM library-including the most popular 
multiplier, fine and wild symbol games In exist- 
ence. A typical game change merely requires 
the simple change of glass, chip and reef 
strips, which can be performed in minutes. 

Engineered to provide slot players with qual- 
ity entertainment while maximizing your profit 
potential, the S-Plus is today* most thorough 
definition of a state-of-the-art spinning reef 
machine. 

As the world leader in gaming technology, 
IGT develops The Games People Play. And 
Play. And Play. 7 

Our network of safes/service centers and 
exclusive distributors reaches around the 
world to make the ownership of our equipment 
a special experience. Beginning with a super- 
ior product, and continuing with superior atten- 
tion to your needs and our services to you. 

Find out more about the S-Plus Slot Series 
and our broad range of gaming machines by 
contacting your IGT account representative or 
distributor today. 
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IGT S-PLUS slot 
series game 
changes usually 
only require glass, 
chip and reel scrip 
substitutions and 
can often be 
accomplished in a 
matter ot minutes. 




SPECIFICATIONS: 



POWER CONSUMPTION 




; ;\-.;v^ : : r ^shipping informmion^ 



; 220VAC v; - : 
;7AMPS 
^2.5AMPS^.. 



Machine — ; 
^Wide Body. 16'Top Box 

^IrtennediateBooY^^^ 
Intermediate Body. U»* Boy 
Wide Body, Cont^entallbp Box 



• : , : V ^ Shipping Container Size 
190 lbs (85.5 kg) •;■} : ^54 x29"x25 (^ 

: . x ' ; -^"40.^x25- (101.6cm x63.5Cfnx63.5cm) 

180 lbs (81.0 kg) ..-v^.wwx* 

- J! , ^l-Vx29-x25-(170.0cmx73.7cmx63.5cm) 

195 lbs (87.7 kg) .; 67-xzsrx^ ^ 
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Inc. located in a new pro- 
duction facility in Las Vegas. 

The road was even 
more rocky tor other domes- 
tic producers. By 1987 Game 
Plan, Inc. was on a downhill 
spiral, finally closing its 
doors in the spring of 1988, 
their last product a convert- 
ed motor drive version of 
their electronic slot which 
were sold out in New Jersey 
as token machines. J Most of 
the other 70s and early 80s 
hopeful producers of slots 
were gone, while a few long 
termers still survived. Mills 
Jennings in Reno introduced 
new models of their wide 
reel STANDARD 700 at the 
end of 1986, and moved into 
new facilities in Reno two 
years later, surviving as a 
video poker game producer 
into the 90s. Games of 
Nevada, having weathered 
the storms of change and 
takeover under its still presi- 
dent and owner Mickey 
Wichinsky, rebounded as a 
significant speciahy slot pro- 
ducer for the Nevada mar- 
ket. Filling in from the bot- 
tom was a whole new assort- 
ment of video, electronic, 
spinning reel and newer for- 
mat payout slot machine 
producers arising out of the 
ashes of the past all over the 
country to meet the ever 
expanding needs of an 
exploding market as slot 
machine play once again 

^ Telephone interview with Ed 
Cebula, former chief engineer, 
Game Plan, Inc., Chicago. 
Illinois. June 12. 1988. 



"Mocot driven became 
the byword of the lace 80s 
and 90s, wiefi the format 
evolving into the high 
security slot machine of 
the modem era. M 
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Chapter I Z 
1985-1995 



The Ainsworth 
ARISTOCRAT 
MICROSTAR 
II video poicer 
machines were 
introduced in 
1987. They were 
among che first 
top display full 
si:e "real" card 
faces. Monitor is 
IS* inch, a gain 
over the standard 
IGT FORTUNE 
models. 
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became a highly visible and popular public amuse- 
ment. 

By the late 80s and early 90s it was plain to see 
that slot machines were returning to the public sec- 
tor. The beginnings of change came about when 
numerous native American Indian councils deter- 
mined that their reservations were separate legal 
entities, allowing them to open Las Vegas style casi- 
nos protected by the Federal Indian Gaming 
Regulatory Act of October 1988, provided the 
activity is not against their state law. The result is a 
concentration of indian casinos in Wisconsin and 
Minnesota, and in far away Connecticut, with other 
states, including Michigan and California, follow- 
ing. Cruise ships have long been a haven for slot 
machine play, with more and more people, includ- 
ing families with' children, taking their vacation 
tours in international waters. Then casino play 
came inland, but not on land. Once it was deter- 
mined that riverboats exuded a charm of the past 
that was hardly threatening, riverboat gambling 
(and the new tax base it provided) became a reality. 
The first boats set sail from the Iowa side of the 
Mississippi River on April 1, 1991. It wasn't until 
later in the year that Ellinois boats got into action, 
after which they moved upstate river by river, get- 
ting closer to Chicago with each step. Soon Chicago 
was vying for its own water or even land based casi- 
nos, and is likely to get them sometime in the later 
90s. Downriver, the state of Mississippi legalized 
riverboat gambling, after which Louisiana approved 
riverboat gambling in 1991, and casinos in 1992. 
" Indiana followed, with its own boats in operation in 
1994. The effort wasn't always ;successful, with 
Dubuque, Iowa's early riverboat casino, steaming 
away for warmer waters jaterj^little over a year 
because there just wam'tenou^dction where it was 
docked. But this was an^exccpripn^Other states/and 
waterways, continueitatake die'plunge. Some states 
have opted (c^^a^^^i'i^ : '^der controlled 
circumstances, ij&Sr^feLrid allows . them in fraternal 
clubs, while C^or^^dJSduth Dakota allow casi- 
no operations- ii^^f designated tourist attraction 
towns. It is esrimat«i :that.by the turn of the centu- 
ry many, if not most, states will permit slot machine 



play in one form or another. The trend is evident. 
By the end of 1993, "America was home to 23 float- 
ing casinos and 65 casinos on indian reservations.' 
Yet. while all this is going on, Las Vegas continues 
to grow, adding enormous tourist attractions and 
theme hotels in addition to new gambling halls to 
its offerings. There is no end in sight. 

The diversification of slot machine gambling, 
and recognition of the American market as the 
jewel in the crown of casino play, attracts an ever 
widening supplier base. You cannot help but wonder 
if there is enough room to support the burgeoning 
business of slots, yet year in and year out new pro- 
ducers come into the field, selling in the United 
states and elsewhere throughout a world that 
embraced the basic spinning reel machine that the 
legendary Charlie Fey created at the beginning of 
the 20th century. The surprising strength of offshore 
machine makers seems only to grow, not slow. The 
Australian invasion of the American and world 
market has become an accepted fact, with 
Ainsworth Aristocrat changing its name once again, 
this time ignoring its dental roots and going for the 
promotional effect of its primary lines, becoming 
Aristocrat Leisure industries, selling its video and 
reel spinning machines in 50 countries, including a 
major effort in the cruise ship, Caribbean casinos, 
American indian reservations and the new riverboat 
gambling markets, not to mention Nevada, Atlantic 
City and Colorado. It has been joined by yet anoth- 
er Australian maker, Milwell Pty. Ltd. of Sydney, 
just starting out with a line of video slots for the 
local market. 

British and European makers and revampers are 
continually expanding the worldwide markets for 
their products. Casino Games in Surrey, England; 
Cirsa in Barcelona, Spain; Fortuna Automaten b.v. 
in Nieuwegain, Holland, a reconditioner of Bally E- 
1000 and E-2000 Series machines, to name a few, 
seem to suggest that the Bally look of the 60s will 
continue to be the design norm of fhe spinning reel 
machines of the 90s, although other producers are 
starting to contest this conventional wisdom. A sur- 
prising addition to this international club is Th. 
Bergmann Automaten GmbH & Company of 



"You cannot he\p but 
wonder if there is enough 
room to support the bur- 
geoning business of slots t 
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the . fcld,j : sejfrng:}m .the 
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Rellingen (Hamburg), Germany, an old line coin 
machine company dacing back to the early 1900s. 
The leading German pinball producer of the 1930s, 
returning to the field in the 50s f adding automatic 
payout consoles and wall machines, the firm intro- 
duced its reel spinning slots to the American market 
in 1988 under its Bergman USA, Inc. marketing 
arm, gaining Nevada licensing in 1989. 

Countering this growth of offshore competition 
and the cornmandirig"position of IGT is the coming 
realignment of American slot machine production 
and marketing capability, and^the possible return 
to full line coin machine capability in the man- 
ner of the 30s,|something that had been lost 
vears earlier with^e. demise of Mills Industries 
and the breal^^pBilly. Corporation diversifi- 
cation. ThifSim^fevwasn't Bally that led the 
way. It was just the opposite, with Bally Gaming 
International Inc. being courted by WMS 
Industries Inc., the parent company of Williams 
Electronics, the latter an expanding coin 
machine producer that started out as a pinball 
revamper and original game maker in the mid- 



19405. Over the years Williams, a wholly owned 
subsidiary of WMS Industries, Inc., became a 
major producer of pinballs, having a 50 to 60 
percent share of the world market by the 1990s. 
In 1991 Williams acquired the Bally Pinball 
Division and comfortably assimilated the design, 
production and marketing teams while retaining 
the Bally name as a marketing mark. As WMS 
Industries Inc. reached deeper into the coin-op 
pool, producing pinball, video arcade games, 
redemption games and video poker machines, 
they edged ever closer to the payout slot. The 
move was made in the spring of 1994 with the 
formation of the wholly owned subsidiary WMS 
Gaming Inc. and the introduction of a round top 
"cathedral" style cabinet line of casino button 
stepper reel slots and button video slant tops, 
respectively known as the PLATINUM FX™ 
and QUANTUM XL™ lines. A year later an 
opportunity to increase market share presented 
itself. On April 18, 1995 an agreement was 
reached whereby Bally Gaming would be 
acquired by WMS Industries Inc. for shares of 
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1 Whereupon, 

2 MARTIN DEMPSEY, 

3 having been first duly sworn to testify to the 

4 truth, the whole truth and nothing but the truth, 

5 was examined and testified as follows: 

6 (THIS DEPOSITION CONTAINS SENSITIVE 

7 CONFIDENTIAL AND BUSINESS CONFIDENTIAL 

8 MATERIAL.) 
9 

10 EXAMINATION 

11 BY MR. DO WELL: 

12 Q. Mr. Dempsey, could you state your 

13 name, and spell your last name for the record. 

14 A. Martin J. Dempsey. My last name is 

15 spelled D-e-m-p-s-e-y. 

16 Q. What is your current address? 

17 A. 2037 Sedona Creek Circle, Las Vegas, 

18 Nevada 89128. 

19 MR. DO WELL: I have marked 

20 Exhibit 305. 

21 I am going to mark as Exhibit 305 the 

22 notice for the deposition and also the subpoena 

23 that was, I believe, delivered to you. 

24 (Exhibit 305 was marked for 

25 identification.) 
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1 A. Yes. 

2 Q. And it had a list of documents that 

3 you were requested to bring. 

4 Did you search your files for the 

5 documents listed in that schedule? 

6 A. In fact, I did. And I brought them. 

7 Q. You brought approximately, I don't 

8 know, maybe a half-inch stack of documents? 

9 A. Whatever I had. 

10 Q. The request asked for you to look for 

11 any electronic or computer files. 

12 Did you also look for that type of 

13 information? 

14 a. Yes, I did 

15 Q. Did you have anything along those 

16 lines? 

17 A. No, I did not 

18 Q. Are you represented by counsel here 

19 today, Mr. Dempsey? 

20 A. I am represented by counsel but not 

21 here today. 

22 Q. And who is your attorney? 

23 A. April A. O'Brien. 

24 Q. So for purposes of the deposition, 

25 you are not represented? 
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1 BY MR. DO WELL: 

2 Q. You probably haven't seen the first 

3 couple pages, which is the notice that we 

4 distribute among the lawyers, but if you could take 

5 a look at the subpoena attached to that, and tell 

6 me if you recognize it. 

7 A. Well, I certainly recognize the third 

8 page and the fifth and sixth pages, which I was 

9 served. 

10 Q. The third page is the - it says at 

11 the top "United States District Court Subpoena In A 

12 Civil Case"? 

13 A. That's correct 

14 Q. And the fifth and sixth pages are the 

15 Schedule A? 

16 A. Yes. 

17 Q. You also noted that we had 

18 inadvertently failed to provide the check for your 

19 fees and mileage, and we are currently getting that 

20 at this time. So you will receive that. I just 

21 want to make a note of that for the record. 

22 A. Thank you. 

23 Q. Now, attached to the subpoena, what 

24 you refer to as pages 5 and 6, is Schedule A. 

25 Do you see that? ; 
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1 A. I will represent myself for this 

2 deposition. 

3 If I think I need, I will give her a 

4 call and get her down here. 

5 Q. Fair enough. 

6 Could you describe your educational 

7 background. 

8 A. Certainly. I graduated in 1980 from 

9 the Massachusetts Maritime Academy with a BSME. 

10 I was fifth in my class. I worked mostly overseas 

1 1 on oil rigs, gas tankers, and various other 

12 facilities that used process control technology and 

13 computers. 

14 In the course of that employment, I 

15 went to other schools, such as the Cryogenic School 

16 in Baltimore, which deals with handling check calls 

17 that are cryogenic, which is below 250 degrees, 

18 such as liquefied natural gas. 

19 Later, I went to University of 

20 New Hampshire, enrolled in a Ph.D. program. And I 

21 finished all my courses but have not yet submitted 

22 a thesis, and if I don't soon, I will be out. 

23 I believe they give you eight years. I'm very 

24 close. 

25 Q. Well, good luck with that. 
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1 The experiences that you mentioned in 

2 cryogenics, those occurred after your - was that 

3 your undergraduate degree, then, from the 

4 Massachusetts Maritime Academy? 

5 A. It was between my undergraduate 

6 degree and my graduate work. 

7 Q. So do you have a Master's? 

8 A. No. Actually, at the University of 

9 New Hampshire, unlike some schools, you can either 

10 go into the Master's program for the Ph.D. 

1 1 program. And no matter how far you get down the 

12 Ph.D. program, you don't just get a Master's. You 

13 have to choose to do that separately if you want 

14 Q. You have to go all the way, then? 

15 A. Uh-huh. 

16 Q. The BSME that you received from 

17 Massachusetts Maritime Academy, is that a Bachelor 

18 of Science in mechanical engineering? 

19 A. It's actually marine engineering, but 

20 it's very similar. 

21 Q. Could you describe what marine 

22 engineering is? 

23 A. Marine engineering is mechanical 

24 engineering but has additional chemical and 

25 computer components. 
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1 Again, this is a very fast changing 

2 industry, and so, anything you learn five years 

3 ago, you know, in some ways is dated. 

4 The skills you learn and some of the 

5 theories you learn still come in handy. 

6 Q. Were you employed after obtaining 

7 your degree in 1980? 

8 A. Yes. 

9 Q. And who were you employed by? 

10 A. Energy Transportation Corporation. 

1 1 Q. And what was your responsibilities 

12 for that company? 

13 A. I was an engineer in charge of 

14 various plants and ships. 

15 Q. Where was that located? 

16 A. Their main office is S40 Madison 

17 Avenue in New York City. 

18 However, I worked for them mostly in 

19 the Far East 

20 Q. How long did you work for Energy 

21 Transportation Corporation? 

22 A. Approximately six years. 

23 Q. So that took you up to about 1 986? 

24 A. That's correct. 

25 Q. And what did you do after that? 
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1 Q. Is that directed to a particular 

2 industry? 

3 A. Basically, you know, it historically 

4 was ships. But today, it's basically power plants, 

5 oil, as well as, you know, marine applications. 

6 Q. What are the computer-related 

7 components of that educational program? 

8 A. Well, while it's quite dated, given 

9 that my degree was in 1980, 1 worked on CDC auto 

10 cyber mainframes, FORTRAN. Heavy emphasis in 

1 1 design. Took courses in Basic. Various computer 

12 languages. 

13 Q. The Ph.D. program that you are 

14 working on, what would that ultimately be? 

15 A. That would be a Ph.D. in computer 

16 science, and my specialty is artificial 

17 intelligence. 

18 Q. After your education, you ultimately 

19 worked for, of course, CDS, and CDS being Casino 

20 Data Systems, and Acres games; is that correct? 

21 a. That's correct. 

22 Q. Is the Ph.D. program or the degree 

23 you are pursuing related to the computer-related 

24 work that you did for those companies? 

25 A. You can certainly say it helps. 
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1 A. In 1986, 1 had enough of spending 

2 half my time overseas and took a year off and 

3 worked on a horse farm. 

4 Q. Where was that? 

5 A. In Woodstock, Vermont. 

6 Q. Where is your hometown? 

7 A. I was born in Pennsylvania, but about 

8 high school, my parents moved to Massachusetts. 

9 Before I moved out to Nevada, I lived 

10 in New Hampshire. 

1 1 Q. What did you do after working on a 

12 horse farm? 

13 A. I went and took a job for White 

14 Mountain Survey Company doing civil engineering and 

15 CAD in computers, and I worked for them 

16 approximately three years. 

17 Q. Did you have a title or position in 

18 that job? 

19 A. I don't actually recall. Certainly, 

20 I had a title, but probably, you could say Mis 

21 manager or something like that. 

22 Q. What type of survey work did you do? 

23 A. They were — generally had a large, 

24 nationwide civil engineering practice where they 

25 would lay out planned communities, like Summerlin 
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1 in scope, as well as a local survey firm where they 

2 would survey smaller parcels. 

3 Q. I am not familiar with Suxmnerlin. 

4 What is that? 

5 A. Oh, right Of course. 

6 Summerlin is a planned community in 

7 Las Vegas that has approximately 5,000 homes in it, 

8 supermarkets, shopping malls. And the entire 

9 project was designed from the ground up before 

10 anything was built as one unit 

1 1 Q. How long did you work for that 

12 company? 

13 A. Well, I worked for them full time 

14 approximately three years, at which time I started 

15 doing consulting, and they remained my largest 

16 client, but I would work for other civil 

17 engineering firms and other engineering firms as 

18 well. 

19 Q. How would you describe the consulting 

20 work that you did, work for them and for others? 

21 A. I did an awful lot of custom 

22 programming, converting data from one sort of CAD 

23 format to another. I wrote various programs 

24 interfacing to data collection devices like the 

25 autolites. 
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1 work while I went to University of New Hampshire, 

2 and continued to do it until I got a divorce and 

3 moved out here, at which point I got a job at CDS. 

4 Q. I guess it takes us up to about 1989, 

5 when you went back to the University of 

6 New Hampshire; is that correct? 

7 A. Roughly. 

8 Q. And then, you continued to do some 

9 consulting work while you were going to school? 

10 A. Had to pay the bills. 

1 1 Q. And then, when did you move out 

12 to - was it Las Vegas, you moved out - 

13 A. Yes. 

14 Q. - from Boston? 

15 A. Technically, it would be Henderson, 

16 which is a suburb. 

17 But I moved out July of 1 996. 

18 Q. So from approximately 1989 to July of 

19 '96, you were doing consulting work and going to 

20 school at the University of New Hampshire? 

21 a. Overlapping periods, but yes. 

22 Q. And so, during that entire time, you 

23 were working in this, I guess, civil engineering, 

24 CAD type programming work? 

25 A. Well, when I did consulting, I also 
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1 Q. What is an autolite? 

2 A. Theolite. 

3 Q. What is that? 

4 a. It is the device that you see 

5 surveyors using commonly where you will see them 

6 looking down the street to a guy with a rod, and 

7 the device is used to measure the distance and 

8 angle between two points. 

9 Q. That is controlled by software? 

10 a. The ancient ones, a surveyor used a 
n pen and paper to write down, record the 

12 measurements, and about the time that I started 

13 doing this, they put a computer in that would 

14 automatically record all of the readings. And 

15 then, these readings would then have to be imported 

16 into a CAD program to draw a picture of what the 

17 land actually looked like. 

18 Q. And so, you were responsible for the 

19 programming that went into that computer controlled 

20 or the translation, I guess, from the optical ; 

21 device to the 3D generating software? : 

22 a. Yes. : 

23 Q. I think you said you were doing some : 

24 consulting work in that area for about three years? : 

25 A. Actually, I continued my consulting 2 
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1 branched out and worked for, you know, a wide 

2 variety of companies. For instance, mail order 

3 houses. Again, mostly database translation. 

4 Basically, what anyone would pay me 

5 for. 

6 In addition, I did work with voice 

7 systems, such as the phone response systems that 

8 you commonly see. 

9 I did work for the marine science and 
10 engineering lab on underwater robotics. 

l l I worked at detecting fraud in 

12 various kinds of accounting systems. 

13 I mean, over the course of probably 

14 seven or eight years, I may have had a hundred 

15 clients. 

16 Q. During that time, can you describe, 

17 in general terms, what your specialty was. 

18 Although I understand you were in a lot of 

19 different fields, was there a particular area of 

20 expertise that you had that they would call you in 
to for? 

12 A. Well, actually, all of my life, I 

!3 have done very well being a generalise and for 

!4 instance, at one of the tasks I had at CDS is 

.5 hardware design, which is sort of the lowest level 
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1 that you can go. 

2 The highest level task is, say, 

3 artificial intelligence, and given my mechanical 

4 background, I can do everything in between. 

5 And there's an awful lot of places 

6 where having a broader skill set comes in very 

7 handy. 

8 So generally, I would be called in 

9 when you had a problem that spanned a couple 

10 disciplines. 

1 1 Q. Did all of them involve computer 

12 programming, at least to some degree? 

13 A. That's a pretty safe bet 

14 Q. How did you go about obtaining the 

15 different consulting jobs or work that you — the 

16 variety of work that you obtained? 

17 A. After the first year, where I did a 

18 small amount of advertising, everything was word of 

19 mouth, and I had plenty of business. 

20 Q. Did you have an office that you — 

21 A. The first year, I had an office. 

22 And stupidly, it was 40 miles from my 

23 house, and I decided I didn't need the commute or 

24 paying the rent. And from then on, I worked out of 

25 my house. 
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1 burned into chips? 

2 A. Yes. 

3 Q. Is there a next step up? 

4 A. The next step up would be software, 

5 and, you know, operating systems and applications 

6 that go on top of that 

7 Q. And so, you had experience dining 

8 this time period of '89 to '96 in the whole gamut 

9 or range there in programming? 

10 A. Yes. 

11 Q. When you would design hardware, is 

12 that given to a circuit board manufacturer, then, 

13 to make based on your specification or your design? 

14 A. Either by the company that I worked 

15 for or an outside firm, yes. 

16 Q. How about firmware. I am trying to 

17 get an understanding of how you fit into ~ what 

18 your specialty is. 

19 With firmware, is that something you 

20 just design, and then, someone else does the manual 

21 programming work, or is that what you do yourself? 

22 A. It varies to a large degree. 

23 If vou have sornethini? like a lan ton 

24 that is going to have a large run of 50,000 units 

25 or more, commonly, the chip, the firmware is 
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1 Q. Would you typically work onsite at 

2 companies or your clients when you would do work 

3 for them? 

4 a. It would depend on the job. 

5 Hardware design or something that had 

6 a large system that couldn't be moved, I would 

7 obviously go onsite. 

8 Other things that I could do out of 

9 my house, I would. 

10 Q. What is hardware design? Could you 

1 1 describe that for me? 

12 a. In most computers, the computer 

13 itself is composed of printed circuit boards. And 

14 hardware design is the actual choosing which 

15 components would be put on the circuit board and 

16 laying out the interconnections between them so 

17 that you can then produce hardware. 

18 Q. After that design work is done, what 

19 do you do with it? 

20 A. Well, the next step up from hardware 

21 is something called firmware, which is programming 

22 that goes into usually E-PROM chips that provide 

23 the low-level drivers and the low-level 

24 intelligence of the system. 

25 Q. That firmware is programmed and 
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1 actually burned into the chips at the assembly 

2 line. 

3 If you have a small run, it can be, 

4 you know, loaded at, you know, the point of use or 

5 down the road. 

6 Q. During this period from *89 to '96, 

7 did you do any work in the gaming industry? 

8 A. No, I did not. 

9 Q. Did you do any work on controlling 

10 large numbers of devices, like similar to slot 

1 1 machines, the work you did later, anything along 

12 those lines? 

13 A. Well, again, if you look at, say, an 

14 oil plant, they would have hundreds or thousands of 

15 various intelligent components out in the field, 

16 valves, motors, various kinds .of pumps and such. 

17 And the data acquisition and control 

18 of that is pretty similar to slot machines. 

19 In fact, most of them historically 

20 have even used the same 485 network that is 

21 commonly used by slot machines. 

22 Q. What is a 485 network? 

23 A. There's various forms of computer 

24 networks that are used for various purposes, and 

25 one of which is referred to as RS 485. And this is 
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1 a low-speed, noise-immune, long-distance network 

2 that is designed for industrial control. 

3 Q. Low-speed, noise-immune system for 

4 industrial control? 

5 A. (No audible response.) 

6. Q. What is the significance of it being 

7 low speed? 

8 A. Well, everything is a trade-off. 

9 Everything else being equal, higher speed is 

10 better. 

1 1 But to make it be able to survive, 

12 say, in an oil facility where there is very large 

13 electrical motors starting and stopping or in a 

14 casino, where, again, there's a wide variety of 

15 equipment, to get that noise immuneness, one of the 

16 things you trade off is speed 

17 And it turns out that if you're 

18 turning on a valve or controlling a slot machine, 

19 high speed is not very important to you. 

20 Q. What type of system would the speed 

21 be more critical? Like an automobile? 

22 A. Most commonly, say, web browsing 

23 where, of course, if it's low band width or low 

24 speed, the users tend to wait a long time to see 

25 pictures come in. 
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1 low speed, very noise-immune communications given 

2 that it was run underwater on sonar. 

3 Q. Any others? 

4 A. I can't recall any at this time. 

5 Q. In your experiences prior to July of 

6 '96, had you had any - had you done any work 

7 with card readers? 

8 A. Magnetic card readers? 

9 Q. Any type of card readers. 

10 a. I had used bar codes before, but not 
n magnetic card readers. 

12 Q. Bar codes are like you see in a 

13 supermarket where you — 

14 a. One method of optically encoding a 

15 card. 

16 Q. So that experience in bar codes 

17 involved optically recognizing data? 

18 A. Yes. 

19 Q. What is the similarity of that to 

20 magnetic card readers? 

21 A. Well, as soon as you get one step up 

22 from the hardware, everything is the same. It 

23 doesn't particularly matter too much to the 

24 software or any other part of a system what format 

25 a card is, you know, whether it be optical or 
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1 Q. But it is not as critical if you 

2 don't get your thousand dollars win from the slot 

3 machine in a nanosecond or something? 

4 a. Well, a thousand-dollar win from a 

5 slot machine is actually a very small message, so 

6 you don't need much speed to get it across the 

7 floor. 

8 Q. You mentioned oil plants or something 

9 along those lines as an example of when you had 

10 previously done these low-speed, noise-immune 

11 systems? 

12 a. Yes. 

13 Q. Who did you do that work for? 

14 a. Basically, Energy Transportation, and 

15 they had a very large contract with Castrol, which 

16 is a British oil company, or various other firms. 

17 Q. Any other firms where you gained 

18 experience in those types of systems, with 

19 low-speed, noise-immune data transfers in 

20 connection with a large number of computer control 

21 components? 

22 a. Probably a smaller number of 

23 components, but certainly, even at the marine 

24 science and engineering lab, they had multiple 

25 autonomous underwater robots. And, again, this was 
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1 magnetic or what sort of magnetic card; or now, 

2 they also have something called smart cards, which 

3 are even more intelligent 

4 But basically, it's putting a number, 

5 assigning a number or a bunch of numbers to a 

6 device and reading it. 

7 Q. After July of '96, did you acquire 

8 experience with magnetic card readers? 

9 A. CDS certainly used optical and 

10 magnetic card readers. 

1 1 I was certainly involved with the 

12 firmware for that. 

1 3 Q. That was the first time that you had 

14 been involved with any of the programming of 

15 firmware for magnetic card readers, when you were 

16 at CDS? 

17 A. That's correct. 

18 Q. Going back to the distributed 

19 industrial control systems that we were talking 

20 about a second ago, in any of the systems, did they 

21 have a host computer? 

22 A. Oh, yes. 

23 Q. Is that a necessary element of a 

24 distributed system? 

25 A. Well, it's not technically a 



All- American Court Reporters 702/240-4393 Page 21 - Page 24 



Martin Dempsey Condenselt! July 13, 1999 



Page 25 

1 necessary element of a truly distributed system, 

2 but it's a very common way to run most systems. 

3 Q. Why is that? 

4 a. It turns out that it's easier to 

5 centralize stuff in one place than it is to do 

6 pier-to-pier without a host 

7 It's nice to be able to take all the 

8 information in a system and put it on one computer 

9 where it's easy to work on. 

10 So for instance, the control room at 
l j an oil plant would have a host computer. 

12 Q. What axe the advantages of having all 

13 the information in a system on one computer where 

14 it is easy to work on? 

15 A. Communications is hard. Anytime you 

16 use communications, you can have communication 

17 links break. 

18 So by centralizing the information, 

19 there's a lot of things you don't have to worry 

20 about. 

21 Q. Such as? 

22 A. For instance, failing or having 

23 timing problems reading information. 

24 Q. When you have this host computer, can 

25 the operator then control, typically, the entire 


Page 27 

1 Q. In these systems, is it possible for 

2 the host computer to select only a portion of all 

3 the devices and have them do a particular thing? 

4 a Well, of course. 

5 For instance, in a nuclear power 

6 plant, when the reactor scrams, you wish to open a 

7 group of valves and close another group, but 

8 certainly not all. 

9 Q. So it is fundamental in a system like 

10 this that you don't have the same command going to 

11 everything? 

12 a Absolutely. 

13 Q. And the computer is able to preselect 

14 certain ones of the devices and have them do a 

15 certain thing? 

16 a Correct 

17 Q. How long has that technology been 

18 around, where this distributed system could 

19 preselect a certain number of the devices and have 

20 them do a certain thing? 

21 a Again, I would — the earliest I 

22 know of would be some of the systems on Naval 

23 vessels and nuclear nlants which would be the 

24 early '50s. 

25 Q. You mentioned as an example a nuclear 


Page 26 

1 system from that computer? 

2 a. Yes. Yes. That's the goal. 

3 Q. In a distributed system such as this, 

4 does each control device typically have a unique 

5 address? 

6 A. There needs to be, of course, a way 

7 of specifying it. 

8 For instance, in an oil system where 

9 you have a hundred valves, and you say, "open," you 

10 need to be able to specify by an address which one 

1 1 or ones. 

12 Q. So each valve, then, will have a 

13 unique identifier that the computer will know and 

14 be able to access and control? 

15 A. Yes. A valve number or a location. 

16 Again, in some ways similar to slot machines for 

17 the same purpose. 

18 Q. How long have distributed control 

19 systems with a host computer, multiple devices with 

20 a unique address like this, in general terms, how 

21 long has that type of technology been around? 

22 a. Certainly, the earliest nuclear 

23 reactors used exactly the same thing you're 

24 discussing, a host computer with devices. And I ; 

25 believe that that would be the early to mid '50s. : 
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1 power plant 

2 And you mentioned a meltdown 

3 situation where you would want to open up certain 

4 valves, close certain valves, isolate part of the 

5 system. 

6 Could that type of system be set to 

7 be triggered on the onset of a certain event? 

8 A. Of course. 

9 Q. How is that done, in general terms? 

10 A. In fact, nuclear plants have one 

1 1 unredeeming feature, which is, they go critical. 

12 And when this happens, the energy they generate 

13 spikes. And one nuclear plant in a hundredth of a 

14 second can generate enough electricity for the 

15 entire country. 

16 The problem is that this much heat 

17 will melt it very quickly, and the reaction time 

18 involved between the onset of this problem and 

19 getting the thing shut down is critical. And it's 

20 much quicker than a human can react. 

21 And so, even the earliest ones would 

22 have a sensor that detected, you know, overheating 

23 conditions or a flux of radiation and would 

24 automatically take action to control it. 

25 Q. Upon that event, then, send signals 
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1 to certain ones of the devices to do certain 

2 things? 

3 A. Traditionally dropping die control 

4 rods would be the first thing you would do. 

5 Q. I think we got up to 1996. You 

6 ultimately worked for at one time CDS and later 

7 Acres Gaming? 

8 A. I worked for CDS in 1996. 

9 When I left CDS, I went to a company 

10 called SpinTek, and after about 1 1 months, I went 

11 to Acres. 

12 Q. You are not currently employed by 

13 either of the companies? 

14 a. That's coned 

15 Q. I should have done this at the 

16 beginning. 

17 My name is Tony Dowell, and I 

18 represent Computer Data Systems. 

19 We also have attorneys, of course, 

20 from Acres present 

21 You are not affiliated, then, with 

22 either one of the parties to this action? 

23 MR. RIEDINGER: Do you mean Casino 

24 Data Systems? 

25 THE REPORTER: You said, "Computer 
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1 A. It does not look like I will receive 

2 any benefit from those, nor do I have any plans to 

3 exercise them. 

4 Q. In principle, is there any difference 

5 between - I am looking back on your experience. 

6 Is there any difference in principle between these 

7 distributed systems, like in a nuclear plant that 

8 we were talking about, and in slot machines, from 

9 the computer in a nuclear plant telling certain 

10 valves or control rods to do something and a 

1 1 computer in a casino telling certain slot machines 

12 to do something? 

13 MR. RIEDINGER: I am going to object 

14 on the basis it calls for an opinion. 

15 THE WITNESS: Certainly, the failures 

16 would be much more serious in a nuclear plant. 

17 BY MR. DOWELL: 

18 Q. How about the computer-related 

19 aspects of it? Is there any difference in that 

20 area? 

21 MR. RIEDINGER: Same objection. 

22 THE WITNESS: Would you rephrase that 

23 question or say it again r read it back. 

24 BY MR. DOWELL: 

25 Q. Based on your experiences and 
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1 Data Systems." 

2 MR. DOWELL: I am sorry about that, 

3 yes. 

4 BY MR. DOWELL: 

5 Q. That is correct, Casino Data 

6 Systems. 

7 My question was: You are not 

8 affiliated or presently have any ties with either 

9 of the parties to the litigation that is currently 

10 going on? 

11 A That's correct I am not employed 

12 nor doing consulting at this moment for either. 

13 Q. Do you currently own any stock or 

14 interest in either one of the parties? 

15 A. I am currently out of the gaming 

16 stock market 

17 Q. Do you have any stock options in 

18 either of the companies? 

19 A. I don't know if my stock options with 

20 Acres have technically expired or not, but they are 

21 S2 under water, and it's not likely that they would 

22 expire in the money. 

23 Q. So you are not going to ~ 

24 A. I have no - ; 

25 Q. receive any benefit from those? ; 
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1 knowledge of distributed systems in industrial 

2 settings and in casinos, is there any difference in 

3 the software in computer control aspects of 

4 controlling a certain number of slot machines 

5 versus controlling a certain number of valves or 

6 control roads in an industrial setting? 

7 MR. RIEDINGER: Same objection. 

8 THE WITNESS: It seems very similar 

9 tome. 

10 BY MR. DOWELL: 

11 Q. So in July of 1 996, did you stop your 

12 broad-based consulting work? 

13 A. Yes. 

14 Q. And went to work for CDS, correct? 

15 A. I actually started at CDS in 

16 September of 1996, 1 believe. 

17 q. How did you come to work for CDS? 

18 A. I came to Las Vegas first because I 

19 wanted the climate, and I wanted to be far from the 

20 East Coast after my divorce, and I didn't want to 

21 be in California. 

22 Once I was in Las Vegas looking 

23 around with my set of computer skills, there was a 

24 small number of obvious candidates for jobs, and I 

25 applied at a selection of them, and CDS made me a 
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1 good offer that I accepted 

2 Q. Was there anything that attracted you 

3 to the gaming industry with your background and set 

4 of skills? 

5 A. As we talked about, it seemed like a 

6 good match. I mean, it seemed like a fun 

7 industry. It seemed like a challenge, you know. 

8 Q. How were your responsibilities 

9 described? Let me rephrase that 

10 Did anyone at CDS describe what your 

11 responsibilities would be? 

12 A. Before I was employed there? 

13 Q. Before you were employed there. 

14 A. Of course. 

15 Q. And how were those described? 

16 A. The first description I saw was in an 

17 advertisement in the paper. 

18 And then, during the interviewing 

19 process, they went into detail as to what I would 

20 be doing were I employed. 

21 Q. And what were the details that you 

22 were provided? 

23 A. The position I applied for was 

24 manager of electrical engineering, and they 

25 explained that I would be in charge of the hardware 
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1 Q. Were the job responsibilities or 

2 day-to-day tasks of these people to be 

3 programming? Is that accurate? 

4 A. About half would be programming. 

5 Board design is separate, not programming. 

6 Q. Were there any other individuals in 

7 CDS, not in your group, that were doing programming 

8 related to the Oasis? 

9 A. Oh, yes. There were approximately 

10 ten or more that were doing the software and 

11 database back end. 

12 Q. Could you describe what that is, the 

13 software and database back end? 

14 a. In CDS's system, in each slot 

15 machine, they have a device called a Sentinel, 

16 which is a very small computer. 

17 That would communicate over one of 

18 these 45 networks back to a device called a DPU, 

19 which is a router or a concentrator, and that would 

20 talk 485 back to a computer called a Polar. 

21 And from the Sentinel up to the Polar 

22 was in my group. And from the Polar and everything 

23 else would be in the software group. 

24 Q. I would, of course, like to pull out 

25 diagrams and maps, but we have confidentiality 
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1 and firmware for their Oasis division and the 

2 engineers in it. 

3 Q. What is the Oasis division? 

4 a. CDS, like many companies, has a bunch 

5 of semi-autonomous divisions. 

6 In CDS, they have a division for 

7 R and D, they have a division for their wide-area 

8 progressive games, they have a division that 

9 produces their slot machines, and they have the 

10 Oasis division, which is their player tracking, 

1 1 slot accounting division. 

12 Q. And you were going to be in charge of 

13 that entire division? 

14 a. No. I was going to be in charge of 

15 the hardware and firmware for that division. 

16 Q. This is based on your earlier 

17 testimony. You were going to be in charge of, 

18 what, the hard wiring - or, the design of the 

19 hard wiring of circuit boards for the player 

20 tracking, slot accounting division? 

21 A. And the software/firmware that would 

22 go onto those boards. 

23 Q. How many people were you to have 

24 under your management responsibilities? ; 

25 A. Approximately five. ; 
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1 issues, as I am sure you can imagine. 

2 a. Well, I believe that a map such as 

3 you're talking about would be familiar to any of 

4 your customers and would be used in CDS's sales 

5 literature. I f m not certain it would be 

6 confidential at that level, depending on how 

7 detailed it was. 

8 MR. DOWELL: I like to take a break 

9 about every hour. Usually, there is someone that 

10 can use it, whether it is one of the attorneys, the 

1 1 witness, or the court reporter. So we have been 

12 going about an hour. Why don't we take a break and 

13 come back in about five or ten minutes. 

14 THE WITNESS: Okay. 

15 (There was a recess taken.) 

16 (Exhibit 306 was marked for 

17 identification.) 

18 BY MR. DOWELL: 

19 Q. I am going to mark as Exhibit 306 a 

20 document that is Bates numbered - that is those 

21 little numbers that are stamped down at the 

22 bottom - CDS 2000002 through -3, and it looks 

23 like a document signed by you and dated 

24 September 8th, 1997. 

IS Do you recognize this document? 
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1 A. Yes, I do. 

2 Just by the way, note that my last 

3 day of employment at CDS would have been 

4 September 8th, 1997. 

5 Q. What is this document? 

6 A. This is an employee patent and 

7 confidential information agreement 

8 Q. And what is the significance of this 

9 confidentiality agreement that you signed with 

10 Casino Data Systems? 

1 1 A. CDS has many things that they 

12 consider proprietary that they would not like their 

13 competitors to know. This document limits what an 

14 employee may say to whom. 

15 Q. You understand, pursuant to this 

16 document, your obligation to keep specific facts 

17 and information that is proprietary to CDS 

18 confidential? 

19 a. Yes, I do. 

20 Q. While I am thinking of it, have you 

21 ever given a deposition before? 

22 A. Oh, yes. 

23 Q. Have you ever given testimony at 

24 trial before? 

25 A. Yes. 
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1 Q. So it is fair to say that - how 

2 many times did you give trial testimony? 

3 a I can't recall. Most cases would 

4 settle, of course, so, you know, infrequently. 

5 Q. More than once that you gave trial 

6 testimony? 

7 A I've been in court a number of times 

8 on various issues. 

9 Q. Do you recall any of the specific 

10 courts that you were in? 

1 1 A Back in New Hampshire, I suppose it 

12 would be like Carol County District Court. 

13 Q. A state court? 

14 A. Yes. 

15 Q. Did you ever give testimony in the 

16 federal court? 

17 A. Not that I know of . 

18 Q. How about in federal bankruptcy 

19 court? 

20 A. Perhaps once. 

21 Q. Did you go through the process where 

22 a lawyer asks you about your background and your 

23 aualifi cations in order tn nualifv nr — T aiipcc 

24 to qualify you as an expert? 

25 A. I don't recall the exact process in 
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1 Q. What types of cases have you provided 

2 testimony before? 

3 A. Bankruptcy, primarily, in mail order 

4 businesses. When there was hints of fraud, 

5 sometimes I would testify as to what I found on 

6 their computer systems as an expert witness. 

7 Q. When have you served as an expert 

8 witness in those fields? 

9 A. During my consulting days. 

10 Q. So you have been qualified by a court 

11 of law as an expert in what? 

12 a. Various computer issues. 

13 Q. How many times? 

14 a. I can't tell you an exact number, but 

15 a few. 

16 Q. Can you give me a ballpark? Are we 

17 talking two or three or ten, twenty? 

18 A. I'd rather not guess, but it would be 

19 more than ten. 

20 Q. More than ten? 

21 A Yes. 

22 Q. During what time period was this? 

23 Was this, when we are talking about, from 1989 to 

24 1996? ; 

25 A. Yes. ; 
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1 federal court, but certainly, what we did this 

2 morning, where you went through my background, 

3 seemed fairly familiar. 

4 Q. In the testimony that you have given, 

5 have you ever had anyone or any court reject your 

6 testimony as being unqualified? 

7 A. I don't think so. 

8 In this particular case, both CDS and 

9 Acres chose to employ me, so I think that they 

10 might both have a hard time claiming I was 

11 unqualified, wouldn't they. 

12 Q. Fair enough. 

13 So it is fair to say that on many 

14 occasions, you have been utilized as an expert in 

15 the computer programming field? 

16 A. I have certainly been involved with 

17 computers and legal issues before. 

18 Q. When providing testimony, can you 

19 describe what your area of expertise has been in 

20 the legal disputes you have been involved with? 

21 a. I mean, it varies depending on the 

12 case. I mean, you're familiar with my background. 

23 It would be those areas I would feel comfortable 

24 giving an opinion. 

15 Q. I ask you not so much to retread the 
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1 ground we already went over but to put a name on it 

2 or put it in a box and say you can generalize and 

3 say this man's expertise is what 

4 A. 90 percent of large computer systems 

5 seem to be involved with accounting one way or 

6 another. And many cases, if you have an accounting 

7 failure or dispute, it could end up in court 

8 Engineering seems an awful lot less 

9 likely, in my history, to be an issue in court 

10 Q. So would you say that your area of 

11 expertise in your prior work has been in the area 

12 of distributed computer systems? 

13 A. No. Not as far as anything in court 

14 goes. 

15 Q. So not necessarily in that particular 

16 area? 

17 A. The distributed computer systems, 

18 such as the oil facilities, Naval ships, tankers, 

19 liquefied natural gas plants, power plants, I don't 

20 know that I've ever been qualified as an expert or 

21 testified in regards to one of diem. 

22 Q. You have just had practical, hands-on 

23 exnerience in those areas then correct*? 

24 a. That's correct 

25 Q. Do you have a subject for your Ph.D. 


Page 43 

1 with other programming personnel. 

2 From your time at CDS, did you ever 

3 see an Oasis n system overview, basically a map of 

4 the different components of the Oasis n system? 

5 A. I think I've probably seen many 

6 different versions similar to that 

7 (Exhibit 307 was marked for 

8 identification.) 

9 BY MR. DOWELL: 

10 Q. I give you a document that I have 

1 1 just marked as Exhibit 307. 

12 Do you recognize what that document 

13 is or depicts? 

14 A It looks like a drawing of how the 

15 various pieces in an Oasis system are hooked 

16 together. 

17 Q. Is that something that you are 

18 familiar with from your time at CDS? 

19 a. Yes. 

20 Q. So I am not showing you anything that 

21 you have not seen before? 

22 A. I don't know if I have seen this 

*)\ PYj)/*t Hnnimpnt hut t'Mi f giti1\/ m ant; it 

caowi w/cuiiiwiiij uui uiiiii y iiiuiiy iiac li. 

24 Q. In reference to this, can you point 

25 out - I recognize from your earlier testimony, 
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1 thesis? 

2 A. It as a distributor of artificial 

3 intelligence and planning. 

4 q. Could you describe what that is? 

5 A. The types of distributed systems 

6 we're talking about are relatively stupid, and the 

7 information tends to flow up to the host computer 

8 where it's processed. 

9 Artificial intelligence involves 

10 having a distributed system being built out of much 

1 1 more intelligent units that each can make decisions 

12 on their own and how to get these to cooperate in 

13 an efficient manner. 

14 q. Does the Acres Gaming system have 

15 that type of artificial intelligence system? 

16 a. No. I don't believe anyone in the 

17 gaming industry is using that yet 

18 Q. So all of the distributed systems in 

19 the gaming industry are the simple type? 

20 a. Pretty straightforward 

21 Q. The kind that have been around for a 

22 long time? ; 

23 A. Yes. ; 

24 Q. Before we broke, I was asking you ; 

25 some questions about your role at CDS in comparison ; 
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1 some of the terms that are on here, such as Polar, 

2 I think I recognize. 

3 Was there a particular area of this 

4 chart that you were responsible for at CDS? 

5 A. Yes. Basically, it would be the 

6 green links and network devices that are linked 

7 together with the green highlight. 

8 And that would go from the hostess 

9 drawing at the Polar through the ONC to the turbo 

10 DPU down to the Sentinel. 

1 1 Q. How did you describe this area of 

12 responsibility? You gave me a term for it before 

13 the break. 

14 A Hardware and firmware? 

15 Q. Yes. Now, is hardware and firmware 

16 involved in the other areas of this system? 

17 A. Certainly, CDS has other hardware and 

18 firmware areas. 

19 Primarily, they would be the gaming, 

20 the games themselves, where CDS builds their own 

21 games. 

22 The other main area where CDS would 

23 have hardware and firmware would be the sign 

24 division with the external and overhead signs. And 
15 I was not really involved with that much. 
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1 Q. So you worked for CDS for about a 

2 year? 

3 A. Exactly one year, to the day. 

4 Q. Exactly one year, to the day. 

5 And then, what did you do after that? 

6 A. I had received a very good offer from 

7 SpinTek Gaming, with a salary increase. And I 

8 accepted that position and started at SpinTek as 

9 director of engineering. 

10 Q. What does SpinTek make? 

1 1 A. SpinTek makes slot machine 

12 peripherals, primarily — their prime device is a 

13 weighing hopper. 

14 Q. What is a weighing hopper? 

15 A. A weighing hopper is a hopper, a 

16 device that holds the actual coin in the slot 

17 machine, combined with a load cell that can 

18 actually weigh how many coins are in the device and 

19 then communicate that back to a host system. 

20 Q. What were your responsibilities as 

21 the director of engineering at SpinTek? 

22 A. I was basically involved with doing 

23 the hardware and firmware for their systems. 

24 Q. Who were these systems marketed to? 

25 A. In general, casinos. Anyone that 
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1 A. Yes. In fact, the SpinTek system 

2 hooks up to Oasis. There's an agreement between 

3 the two companies. 

4 (Mr. Schodde and Mr. Broaddus 

5 exited the deposition room.) 

6 BY MR. DO WELL: 

7 Q. How long were you with SpinTek? 

8 A. About 1 1 months. 

9 Q. Where did you go after that? 

10 a. After that, I went to Acres. 

1 1 Q. How did you come to move from SpinTek 

12 to - could you describe the circumstances of your 

13 move from SpinTek to Acres? 

14 A. At SpinTek, my direct supervisor was 

15 Robert Guinn, and he and I had a few issues, and I 

16 decided to seek employment elsewhere. 

17 Q. What kind of issues? 

18 A. Personality issues. 

19 The weighing hopper product for 

20 SpinTek was completely finished, and their new 

21 product hadn't started yet. And so, there was a 

22 sudden lack of work, and we haven't handled this 

23 well. 

24 Q. Could you describe what you mean? 

25 How was it not handled well? 


Page 46 

1 would have slot machines would theoretically be a 

2 customer. 

3 However, you know, practically, it 

4 would be customers with many slot machines. 

5 Q. This is a device that was added to 

6 existing slot machines? 

7 a. That's correct 

8 Q. Why would a company add one of these 

9 devices to a slot machine that was already 

10 installed? 

11 A On the floor of a casino, in the 

12 hoppers, there would be millions of dollars in 

13 coins, and should a person open up these devices 

14 and scoop handfuls of coins out, there would be no 

15 computerized way to determine this. You would have 

16 video. 

17 Given that many slot techs are going 

18 in and out of machines for various good reasons all 

19 day long, it would be hard to determine if you were 

20 losing money due to theft 

21 One of the big advantages of the 

22 SpinTek hopper would be that you could determine if 

23 someone took even one coin out of that hopper. 

24 Q. You can tell that constantly, then, 

25 with this system? 
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1 A. He wished me to do busy work and make 

2 work, and I wasn't very happy to do that, and we 

3 had a few talks about it, and I decided to find 

4 someplace that had a challenge, 

5 Q. At least in the gaming industry, is 

6 your work kind of cyclical where you have really 

7 very busy times, and then you get a system 

8 installed, and you have a downtime for a while? 

9 A. Well, it seems to be a yearly cycle 

10 with the gaming show, where people tend to get busy 

1 1 to get new product out for the gaming show, 

12 Or whenever the sales department 

13 makes a commitment, sometimes engineering has to 

14 scramble to keep up. 

15 But overall, I would say that gaming, 

16 since I've been here in '96, has been pretty good, 

17 pretty steady. 

18 Q. How did you first make contact with 

19 Acres? 

20 A. A gentleman that I used to work for 

21 at CDS, named Rich Schneider, had left to go to 

22 Acres years earlier, a year earlier. 

23 And when I needed to find a new place 

24 to work, I started calling up people that I knew in 

25 the industry that might have jobs available, and 
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1 Rich suggested that, in fact, Acres was hiring and 

2 asked me to see a gentleman named Pat Powers. 

3 Q. What was your relationship with 

4 Mr. Schneider at CDS? 

5 A. I believe Rich's title at CDS was 

6 vice president of game development or something 

7 similar. 

8 He was in the gaming division, not 

9 the Oasis division. And so, he was, you know, in 

10 physical terms, let's say, above and kind of 

1 1 towards the side. 

12 But we had a couple products where 

13 games and systems talked together, and in these 

14 products, I interfaced with him, and we debugged 

15 some problems together. 

16 Q. Is he a personal friend? 

17 a. I would hope so. I mean, he's not a 

18 close friend, but I would have a beer with him. 

19 Q. So Mr. Schneider put you in contact 

20 with Mr. Powers? 

21 a. Yes. 

22 Q, What was Mr. Powers' position at 

23 Acres? 

24 a. Pat Powers was in charge of 

25 developing what they referred to as the Wizard 
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1 machines; is that correct? 

2 a. Sure. It has bunches of features. 

3 Q. Then what is the other part of the 

4 system, other than the back part? 

5 A. Let's call it the front part 

6 Q. The front part? 

7 a. And the front part would be the stuff 

8 that isn't in the back room. It's the stuff that's 

9 out on the casino floor, i.e., with the CDS system, 

10 it would be the communication wires and devices 

1 1 that actually attach to the slot machine and 

12 transmit the data to the back part. 

13 Q. How long has Acres made the front 

14 part? 

15 A. Oh, I don't know. Since years. 

16 I believe John Acres was the first person in the 

17 industry to develop a slot system, long before I 

18 got here. 

19 Q. So that has always been their 

20 product, the front part of the system, correct? 

21 a. Well, they previously did entire 

22 systems as well. 

23 Before thpv ptiIptpH intn a Hncfnpcc 

24 arrangement with IGT, they had an entire system 

25 built on Paradox, I believe, and it's still in use 
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1 system, which is a SQL database version of their 

2 player tracking and bonusing system or accounting 

3 bonusing. 

4 Q. What does "SQL database" mean? 

5 a. Acres' previous products that 

6 involved systems were in conjunction with IGT and 

7 used the IGT database. And it used all of Acres' 

8 hardware and firmware, but the back part of it, 

9 what I have referred to as, you know, all the 

10 computers, not the hardware, were IGT components. 

1 1 And with the Wizard system, Acres 

12 decided to produce actually that back part of the 

13 system themselves. 

14 q. You were just making hand motions 

15 towards the Oasis map, I guess, and you were 

16 talking about what I think you called the back part 

17 of the system. 

18 For the Oasis system, what is the 

19 back part of the system on that? 

20 a. The back part of all of the systems 

21 would be all of the various computers and ; 

22 applications that run the software and the ; 

23 database. ; 

24 Q. That is the software that takes care ; 

25 of tracking players as well as controlling slot ; 
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1 at some casinos in town. 

2 Q. Did there come a time, then, when 

3 Acres stopped making their own back part of the 

4 system and hooked up with IGT? 

5 A. You're asking me questions out of my 

6 area. 

7 Q. It was before your time? 

8 A. Yeah. 

9 Q. Okay. 

10 A. And not only before my time, you 

1 1 know, but much higher level than me who decides 

12 what hooks to whom. That would be a good question 

13 for John Acres. 

14 q. I am trying to get a feel for what 

15 this Wizard system was going to do differently than 

16 what Acres had done before. 

17 Is it fair to say that the system 

18 that Pat Powers was developing was going to replace 

19 Acres' dependence on IGT for its supply of the back 

20 part of the system? 

11 A. I think that's a good 

12 characterization. 

13 Q. When did Acres start to develop this 

14 back part of the system? 

is a. I don't know. It would have been 
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1 before I got there, I guess. 

2 I know that when I was hired in 

3 approximately September '98, it was underway. 

4 Q. Do you know how long this had been in 

5 development at Acres? 

6 A. Before my time. 

7 Q. About how long before? 

8 A. Well, it wasn't finished I mean, I 

9 would assume it would be less than a year. 

10 Q. Where was the first installation of 

11 the Wizard system? 

12 A. At Mandalay Bay. 

13 Q. And when was that? 

14 a. Well, the first full installation was 

15 at Mandalay Bay, and Mandalay Bay opened on 

16 March 2nd, I believe, 1999. 

17 Previous to that, there was a test 

18 system that was put in at Silver City, as is normal 

19 in this case. 

20 Q. When was that? 

21 A. Certainly before New Year's Day. So 

22 it would have been in late 1998. 

23 Q. At what stage of development was the 

24 Wizard system when you started at Acres in 

25 September of '98? 
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1 A. Well, it's somewhat of a misnomer as 

2 regards the Wizard system 

3 However, bearing in mind its history, 

4 originally what it did with the IGS/IGT system was 

5 that it translated the floor Acres protocol into 

6 lGT's protocol for their system. 

7 Q. So historically, it served this 

8 translation function? 

9 A. That's correct It communicated with 

10 the IGT host which ran on a UNIX machine. 

1 1 In some ways, you could say a SQL 

12 database is similar to a host, and its job was to, 

13 again, translate the floor protocol to that 

14 database. It's a little bit of a stretch. 

15 Q. What is the SQL - is that the term, 

16 SQL database? 

17 A. Yeah. SQL is generally spelled 

18 S-Q-L. 

19 And the particular SQL database being 

20 used was Microsoft SQL server. And this is a 

21 modern, large, reliable database that Acres chose 

22 to use for this product. 

23 O The W database A err**: riirf thp 

24 programming and all the hardware for that element 

25 of the system, right? 
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1 A. The accounting part — the database 

2 schema, the data base design had been done, and the 

3 accounting part was underway. 

4 It did certain accounting functions, 

5 but not the complete set that would be required 

6 And the translator, which is the program that I 

7 worked on, would be - was working at least enough 

8 to do limited data transfers into the back end of 

9 the system but, again, was missing large pieces of 

10 functionality. 

11 Q. I think you gave a partial definition 

12 there, but what is the translator? 

13 A. The translator is a software program 

14 that runs on a normal PC that doesn't have a direct 

15 analog, exact analog in the CDS system. 

16 It would be somewhat equivalent to 

17 the transaction processor in this diagram. 

18 Its purpose was to be the final 

19 division between the front and back part. It was 

20 the meeting point where the data from the floor 

21 would end up in the database, and data in the 

22 database would end up on the floor. 

23 Q. From the term that is used in ; 

24 documents and that you used referring to it as a ; 

25 translator, what is translated? : 
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1 A. Well, the database itself is a 

2 program that you buy from Microsoft, but certainly, 

3 all of the programming to make it store the correct 

4 data and, you know, produce the correct reports and 

5 such was done by Acres. 

6 Q. Is there a corollary - prior to the 

7 Wizard system, was there a SQL database in any 

8 Acres system in, say, '95 or '94? 

9 A. No. I believe that Acres' previous 

10 system used Paradox. 

11 Q. Is there a corollary to the Oasis 

12 system on the map for a SQL database? 

13 A. Well, it's not specified very well on 

14 the map, but it would be the file server and the 

15 database that CDS used. Again, it would be 

16 Btrieve. B-t-r-i-e-v-e. 

17 Q. Is it all capitalized? 

18 A. I think just the first letter is. 

19 Q. Did the Wizard system have a player 

20 tracking function? 

21 A. Not in Mandalay Bay. I believe they 

22 are working on it now. 

23 Q. Didn't it during the time that you 

24 were at Acres? 

15 A. No. The floor hardware provided the 
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1 basic ability to count, you know, points for a 

2 player. And all the Acres system did with this was 

3 pass it on. 

4 Q. Pass it onto what? 

5 A. Passed it onto the player tracking 

6 system you had. In Mandalay Bay's case, that would 

7 be Tom Bodenstab software. 

8 Q. When was that software implemented in 

9 the system? 

10 MR. RIEDINGER: Objection. Vague. 

1 1 Which software do you mean by "that software"? 

12 BY MR. DO WELL: 

13 Q. The Tom Bodenstab software. 

14 A. There was an interface to Bodenstab 

15 software running sometime in December of 1998. 

16 Q. Where on the system does the 

17 interface to the Bodenstab software run? 

18 MR. RIEDINGER: Objection. Vague. 

19 Which system? 

20 BY MR. DOWELL: 

21 Q. You can answer. 

22 A. Would you repeat that question. 

23 Q. Where in the system does the 

24 interface to the Bodenstab software run? 

25 A. There is a computer in the back part 
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1 THE WITNESS: I believe that we were 

2 sending data back and forth to his AS/400 probably 

3 in December. 

4 BY MR. DOWELL: 

5 Q. What involvement did you have on the 

6 programming for the Bodenstab Interface Program? 

7 A. I was involved with some of the 

8 initial talks with Tom, and for one week when Perry 

9 went on vacation, I helped the people in Jackson, 

10 Mississippi, System Source, take care of some of 

1 1 the communications issues, low-level 

12 communications. 

13 Q. What is the role of the people in 

14 Jackson, Mississippi, System Source, in the 

15 Bodenstab Interface Program? 

16 A. I don't really know, except, you 

17 know, from what Tom has mentioned, and it seems to 

18 be they're subcontractors or partners or something. 

19 Q. Of his? 

20 A. Yes. 

21 Q. Tom Bodenstab - Bodenstab? 

22 A. Bodenstab. 

23 O Bodenstab 

24 A. I am not certain who is in charge or 

25 whether they are partners or what, but they 
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1 of the system that's referred to as BH\ or the 

2 program is referred to as BIF, which stands for the 

3 Bodenstab Interface Program. 

4 Q. Is that a computer that is that 

5 is all that computer does? 

6 A. Correct. 

7 Q. Do you know who at Acres did the 

8 programming for the Bodenstab Interface Program? 

9 A. With the exception of one week when 

10 he was on vacation, when I worked on it a little, 

11 the gentleman's name was Perry Waldner. 

12 Q. Do you know if the Bodenstab 

13 Interface Program is completed at this time? 

14 a. Well, it's been working at Mandalay 

15 Bay since opening. 

16 Q. So that is something — 

17 a. Software is never finished. 

18 Q. When was it functional first? 

19 A. Fully functional? 

20 Q. When was the Bodenstab part of the 

21 system able to communicate with the rest of the 

22 system or the first or latest date? 

23 MR. RIEDINGER: Objection. Assumes 

24 facts testified to. Assuming the Bodenstab system 

25 was on the Acres system. 
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1 certainly have a business relationship. 

2 Q. Do you know what the System Source 

3 responsibilities are? 

4 a. Well, the part that I know about was 

5 that they were expert at the network communications 

6 on the AS/400. 

7 Q. Do you know if anyone else at Acres, 

8 other than Mr. Waldner, worked on the Bodenstab 

9 Interface Program? 

10 A. With the exception of that couple 

11 days with me, I don't believe anybody else did. 

12 Q. Do you know when Mr. Waldner first 

13 worked on the Bodenstab Interface Program? 

14 a. It would probably be October 1998. 

15 Q. I don't believe I have asked you the 

16 basic question. What is the role of the Bodenstab 

17 portion of the system? 

18 MR. RIEDINGER: Objection. Assumes 

19 there is one system. Facts not testified to. 

20 THE WITNESS: The Bodenstab software 

21 creates the player cards, enrolls players, tracks 

22 their play, and handles all reporting. Anything to 

23 do with player tracking. 

24 BY MR. DOWELL: 

25 Q. What is player tracking? 
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1 A. Casinos in Las Vegas offer what is 

2 known as a slot club. In this slot club, they 

3 generally give out what is referred to as a player 

4 tracking card, which usually these days is a 

5 magnetic card with a number encoded on it 

6 Players when they play insert this 

7 card into the machine they are playing, and their 

8 play is recorded And based on how much play they 

9 record on that card, they get various bonuses or 

10 benefits or free nights in the hotel, whatever, 
n Q. Are there any advantages to the 

12 casino in keeping track of these people in the slot 

13 club? 

14 A. It's a marketing issue. I assume, 

15 since almost all the casinos have it, that they 

16 think it's a good thing. 

17 Q. Can you explain why that is a good 

18 thing? 

19 A. I am not a marketing expert, and 

20 personally, I don't gamble. They give you some of 

21 the money you lose back? It doesn't make much 

22 sense to me. 

23 Q. Is one of the functions of the 

24 Bodenstab software to keep a database of players 

25 that play the slot machines? 
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1 A. The card readers - well, there's 

2 various card readers all around the casino. 

3 The card readers that are in the slot 

4 machine were created by Acres. 

5 Q. Looking at the Mandalay Bay 

6 installation, Acres sold the card readers to 

7 Mandalay Bay for installation on slot machines? 

8 A. I don't know the financial details. 

9 Q. You know that Acres is responsible 

10 for selling the card reader portion? 

11 A. We built the card reader portion. 

12 Q. How does Acres go about enabling the 

13 card readers to read the cards created by the 

14 Bodenstab system? 

15 A. Very similar to the way it does with 

16 the IGT system. 

17 The Bodenstab system sends a list of 

18 what to expect, a list of good cards that it has 

19 created. 

20 When we see a card that it has told 

21 us about, we then send it a message that says we 

22 saw it 

23 O When vou are savin? "we " who are 

24 you referring to? 

25 A. I mean Acres. At the time I was 
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1 A. I think the only way to track the 

2 play is have a list of them. 

3 Q. You said the Bodenstab software 

4 creates the player cards. 

5 What are the player cards? 

6 A. The player cards are plastic Track 2 

7 magnetic cards, similar in shape and size to a Visa 

8 card, with the player's name embossed on it that he 

9 uses when he plays in the casino. 

10 Q. How does one use the card when in 

1 1 play? How does that work? Could you describe 

12 that? 

13 A. At any time when you're in front of a 

14 slot machine, you can slide your card into the card 

15 reader, at which point it will indicate that it has 

16 read your card. It generally will tell you some 

17 sort of information, like your name or something, 

18 and at that point, all of your play is recorded for 

19 presumably later benefits. 

20 Q. You said the Bodenstab software 

21 creates these player cards? 

22 A. Yes. 

23 Q. The card reader, who is responsible 

24 for implementing the card reader in a gaming 

25 system? ; 
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1 working on it 

2 Q. Okay. I just want to make that 

3 clear. 

4 So when the Acres system sees a card 

5 that the Bodenstab software has told the Acres 

6 system is valid, then the card is recognized? 

7 a. Yes. 

8 Q. Can you describe, in as layman-like 

9 terms as you can, how the Acres card reader reads a 

10 card? 

1 1 A. The card readers are, you know, off 

12 the shelf, commonly available technology. It's the 

13 same sort of card reader that's found in a gas pump 

14 or any credit card application. 

15 When you swipe the card or insert the 

16 card through the reader, electrical signals are 

17 generated that correspond to magnetized regions on 

18 the card, and those signals are then sent up to the 

19 system. 

20 Q. And then, is it accurate to say that 

21 that signal is sent through the Acres system to the 

22 Bodenstab software? 

23 A. Yeah. In all cases. 

24 For instance, with using the IGT 

25 player tracking system, it would be sent through to 
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1 the IGT side. Whatever is on the back end, it gets 

2 sent through. 

3 Q. Does the card reader do any kind of 

4 translation or manipulation of the data that it 

5 gets off the card? 

6 A. The card reader itself is a very 

7 simple device with three wires coming out of it 

8 It has no intelligence. 

9 Q. Is there any firmware on the card 

10 reader? 

1 1 A. Not on the card reader usually, but, 

12 you know, in the slot machine, the player tracking 

13 portion, which we could call a SMIB, the slot 

14 machine interface board. This would be equivalent 

15 to the Acres BE 2 or the CDS Sentinel. Interprets 

16 the electrical signals from the card reader. 

17 Q. How does it interpret the card 

18 reader? 

19 I guess, in my mind, I can envision a 

20 device that would just pass the data along and 

21 another kind that would do some manipulation of the 

22 data. 

23 Is one of those more accurate than 

24 the other? 

25 A. Yes. 
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1 leads to this 20-digit number? 

2 A. Yes. 

3 Q. Could you - 

4 A. It's the Track 2 format The Track 2 

5 format, which is what these card readers are 

6 designed to read, basically explains or describes 

7 what sort of magnetic patterns get turned into what 

8 numbers. 

9 Q. What is the source of the Track 2 

10 format? Is that an industry standard of some sort? 

1 1 A. It's more than just one industry 

12 standard. It's sort of standard in the world. 

13 There are - basically, on the back 

14 of a magnetic card, there are basically three 

15 tracks. And these tracks are different physical 

16 locations on the black magnetic stripe. 

17 And the people that make these cards 

18 have developed standards as to how to encode and 

19 decode them. 

20 Q. So the Track 2 format is what is on 

21 the card, then, right? 

22 A. Well, it's what is on the card and 

23 what the reader de^itroeH tn rr*aH 

24 Q. Does the Track 2 format have anything 

25 to do with the SMIB? 
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1 MR. RIEDINGER: Objection. Compound. 

2 THE WITNESS: Yes, certainly 

3 compound. 

4 BY MR. DOWELL: 

5 Q. You can answer. 

6 a. The Track 2 format is used in many 

7 industries other than gaming, and there's a 

8 standard way of interpreting the magnetic 1 f s and 

9 zeroes that are on the card, the positive and 

10 negative region. 

1 1 This standard interpretation involves 

12 converting them to numbers between 0 and 9. 

13 Q. So the SNUB converts the signal from 

14 the card reader into numbers between zero and 9? 

15 A. Yes. The SMIB puts out in the Acres 

16 system a 20-digit number. 

17 Q. Is that standard, for the SMIB to put 

18 out a 20-digit number? 

19 A. I don't believe there are any 

20 standards with SMIBs, but if you buy card readers ; 

21 from companies that make such devices and you swipe : 

22 cards in them, they also create the same 20-digit ; 

23 number. It's variable length. It could be less ; 

24 than 20 digits. 3 

25 Q. Is there a standardized format that a 
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1 A. No. I mean, the Track 2 is used in 

2 many locations in other nongaming applications. 

3 Q. So the SMIB is developed to 

4 understand the Track 2 format? 

5 A. Yes. 

6 Q. There is firmware, then, in the SMIB 

7 that converts the signal from the card into a 

8 20-digit number? 

9 A. In the Acres system, that's what 

10 happens. 

1 1 Q. Are you familiar with the CDS system 

12 and what it does in that respect? 

13 A. Yes. 

14 Q. What does that do? 

15 A. Is this something I should answer 

16 with Acres people present? 

17 Q. They are all under confidentiality 

18 orders and agreements, so we can answer that with 

19 counsel. 

10 A. The CDS Sentinel is more 

21 complicated. It reads in the numbers and then 

12 applies an algorithm to them to determine if 

!3 they're good or bad, and then, it compresses those 

!4 numbers down to five bytes. 

!5 MR. DOWELL: I guess I should ask. 
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1 Jerry, I am not as familiar with the personalities 

2 in the case. We all axe safe to hear this 

3 information? 

4 MR. RJEDINGER: It depends on what 

5 level of confidentiality that we designate it on. 

6 I mean, I am covered with all levels of 

7 confidentiality. Mr. Haynes is covered with 

8 confidential but not highly confidential. 

9 MR. DO WELL: I think we are getting 

10 into highly confidential subject matter here that 

1 1 we would end up designating on the transcript as 

12 highly confidential. 

13 So if we could, if Mr. Haynes could 

14 step outside when we discuss this, we'd appreciate 

15 it. 

16 MR. REDINGER: As an alternative, he 

17 can agree to discuss the information only with 

18 outside counsel and no one else. 

19 MR. DOWELL: We can handle that 

20 I guess I will state on the record 

21 that we had, I think the concern about in-house 

22 counsel receiving highly confidential material led 

23 to the structure of the protective order as it is, 

24 and without waiving or making any kind of implied 

25 statements about other highly confidential 
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1 then - by "corresponding," I don't mean it does 

2 the same thing, but something similar to that in 

3 die Acres devices? 

4 a. There is a SMIB, a slot machine 

5 interface board, that is a small computer in each 

6 slot machine in the Acres system as well. 

7 Q. The SMIB on the Acres SMIB. then, 

8 doesn't do this algorithm? 

9 a. The SMIB firmware was designed up in 

10 Corvallis, and I have never seen it and am not 

11 familiar with it. 

12 But it's my understanding there is 

13 nothing anywhere close to that in there. It just 

14 passes the number up unchanged. 

15 Q. Do you know who at Acres was 

16 responsible for designing the SMIB firmware? 

17 A I don't know who designed it It was 

18 designed before I got there. I know if I had a 

19 question, Mark Daley would probably be a very smart 

20 person who could answer, but I don't know his exact 

21 history. 

22 Q. What did you mean that the CDS 

51 Sfffltrnpl tpjiHc in thf* mitnhprc ar\H tHf*n rlf»tf*T~m i nf»c 

24 if they are good or bad? 

25 A. Again, just to make it clear, there's 
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1 information, I think for the purposes of the 

2 information that I anticipate Mr. Dempsey will 

3 provide, I think that will work, and as long as 

4 there is that limitation on it 

. 5 MR. REDINGER: Okay. 

6 MR. DOWELL: So we can agree to 

7 that. 

8 BY MR. DOWELL: 

9 Q. Mr. Dempsey, you said the CDS 

10 Sentinel is more complicated and that it reads in 

1 1 the numbers from the card reader and then applies 

12 an algorithm to determine if it is good or bad, and 

13 then, it compresses the numbers down to five bytes? 

14 a. Yes. 

15 Q. Does anything similar go on — let 

16 me back up. 

17 Does that occur at the slot machine 

18 in the CDS system? 

19 a. In the CDS system, that occurs in the 

20 Sentinel, which is their SMIB. It's a small 

21 computer that goes in the slot machine. 

22 Q. So each one of the slot machines has 

23 those things? 

24 a. That's correct. ; 

25 Q. There is a corresponding thing, ; 
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1 nothing I can say here that would cause me a 

2 problem with CDS as far as confidentiality goes? 

3 Q. No. 

4 a. Okay. 

5 Q. And just to explain, we are all bound 

6 to keep it confidential as well. So it only goes 

7 to us and for use in court. It doesn't go to 

8 people at CDS. anyway. 

9 A. The CDS Sentinel, when it reads in a 

10 number, can determine two things, and the first 

11 thing is: Does the number match a certain 

12 mathematical algorithm. If it doesn't match this 

13 algorithm, the Sentinel immediately knows that it's 

14 an invalid card. 

15 If it does detect that it's a valid 

16 card, based on this algorithm,. the next thing it 

17 checks is a field in the card number to determine 

18 which site the card is used at, and it will reject 

19 cards that aren't set for the connect property, 

20 such that, say, Circus cards would not work at 

21 Stations or some other customer. 

22 Q. Does the Acres Gaming system, not 

23 limited to the SMIB. also have those same two 

24 benefits? 

25 A. Acres uses an employee card, which is 
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1 not related to player tracking. And in the Acres 

2 system, you can determine, you know, if an employee 

3 card is valid or not, again, by doing a lookup into 

4 a database table. 

5 But the player tracking side of the 

6 Acres system doesn't have any concept of a site or 

7 any kind of checksum or check. 

8 Q. How does the Acres system determine 

9 if you have got the right card for the right 

10 property, that you can't use a Circus Circus card 

11 at the Hard Rock? 

12 MR. RIEDINGER: Objection. Assumes 

13 facts not testified to. 

14 BY MR. DOWELL: 

15 Q. Does the Acres system determine if 

1 6 you have the right card for the right property? 

17 A. The Acres system looks in a table, a 

18 list of valid cards. If the card is in that list, 

19 it's accepted. If it's not in that list, it is 

20 not 

21 Q. How does it check the list? 

22 A. The list is stored in the SQL 

23 database, and the information is added to that 

24 database by the BIF program, which it receives from 

25 presumably some foreign player tracking system. 
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1 the Acres devices sending a 20-digit number 

2 onward. 

3 Does that 20-digit number represent a 

4 card? 

5 a. I probably should actually be pretty 

6 specific here. 

7 The Track 2 format, with a partial 

8 insertion card reader of the kind that most of the 

9 casinos use, has enough room to read 20 digits. 

10 But the Track 2 format is variable length, so that 

1 1 when you run a card through a Track 2 card reader, 

12 if it is encoded, you will get some number that may 

13 be up to 20 digits long. 

14 MR. DOWELL: I think we have run over 

15 a litde bit Why don't we take a five-minute 

16 break and then come back. 

17 MR. RIEDINGER: Okay. 

18 (There was a recess taken.) 

19 BY MR. DOWELL: 

20 Q. Before the break, we were talking 

21 about the Track 2 format and the 20-digit number. 

22 How would you refer to this 20-digit 

23 number? What « that? 

24 a. It is a record of what is encoded on 

25 the magnetic stripe. A representation of what is 
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1 Q. In Mandalay Bay, it's the Bodenstab 

2 system? 

3 A. Yes. 

4 Q. So there is a list on the Bodenstab 

5 system, and there is a list on the SQL database? 

6 A. I am not an expert on the Bodenstab 

7 system, but as we discussed, they must have some 

8 kind of player list. 

9 On the Acres system, what we do is 

10 have a list of valid cards. It doesn't - we 

1 1 don't actually have the same information or 

12 detailed information, but we have enough for our 

13 purposes to determine if this number that we've 

14 read off the magnetic stripe is valid or invalid. 

15 Q. But that verification process is not 

16 done at the slot machine on an Acres Gaming 

17 machine? 

18 A. There are no checks at the slot 

19 machines. The slot machine just reads the Track 2 

20 information and sends it upwards. ; 

21 Q. Now, the code - there is a list on ; 

22 the SQL database of players, I assume, correct, or ; 

23 some kind of a number identifier? ; 

24 a. Cards. ; 

25 Q. We talked earlier about the SMIB in ; 
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1 encoded on the magnetic stripe. 

2 Q. Is the 20-digit number stored in the 

3 Bodenstab software, to your knowledge? 

4 a. I'm sure he uses it in his system. 

5 I don't know if he stores it in that format or 

6 converts it to something else, but we send it to 

7 him in that format. 

8 Q. It is sent from the BIF ~ 

9 A. The BIF program, right. 

10 Q. Now, is there anywhere in the -- do 

1 1 you know if the 20-digit number is ever converted 

12 to a shorter number? 

13 A. In the Acres system, it isn't. 

14 Q. I take it, in the CDS system, it is? 

15 A. CDS never actually sends the 20-digit 

16 numbers anywhere. They convert it to this 

17 five-byte pact format. 

18 Q. What is a five-byte pact? 

19 A. The 20-digit number is 20 decimals, 

10 zero through 9, and in a computer, each one of 

11 those digits takes up eight bits of space. Given 

12 eight bits of space, rather than just using it for 
!3 zero through 9, it turns out that there are 256 

!4 choices you can make. So using the same space that 
15 it would take to store five decimal digits, you can 
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1 store an incredibly large number by making it 

2 nonprintable, binary. And so, CDS does this. 

3 Q. Where is that done on the CDS system? 

4 A. In the Sentinel. 

5 Q. At each gaming device? 

6 A. At each gaming device. And that 

7 number is then used throughout the rest of the 

8 system. 

9 Q. I understand decimal. Is there a 

10 reference when you use the - is that binary? 

1 1 A. This would be binary. 

12 Q. So nowhere in the Acres system does 

13 it use a binary representation of that 20-digit 

14 number? 

15 A. That's correct 

16 Actually, I believe, in some 

17 cases -- 1 don't think it's ever stored that way 

18 in the database, but in the floor hardware, I think 

19 it's actually sent up as ten bytes. 

20 Q. What system are we talking about? 

21 a. Coming up from the Acres hardware to 

22 the translator, I think, in some cases, it is 

23 shortened from 20 down to 10. 

24 Q. Oh, it is? How is that done? 

25 A. It uses something called a packed BCD 
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1 A. If it's scrunched, it's scrunched in 

2 the firmware and die communications wires. 

3 Q. The firmware? 

4 a. Out at the slot machine. Again, the 

5 part I didn't do. 

6 Q. At the gaming device? 

7 A. Yeah. 

8 Q. You said, "If it's scrunched." 

9 I mean, do you know for a fact that it's scrunched 

10 there? 

1 1 A. I've never seen the firmware code. 

12 I didn't work on it But I have indications from 

13 the translator that they scrunch it 

14 Q. Does the translator work with this 

15 10-digit number? And that is the scrunched number 

16 I guess we've been referring to here. 

17 A. If it gets one, it just unpacks it to 

18 20. 

19 Q. So does it always get a 10-digit 

20 number from the gaming devices? 

21 A. You know, I almost forgot about that 

22 10 - well, it's a 10 byte. 

23 Q. 10 byte? 

24 A. 10 byte to 20 digit That's the way 

25 it gets converted. 
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1 format where you take two numbers and shrink them 

2 into one and then unpack them later. 

3 And again, in one byte of binary, you 

4 have a choice of up to 255. Again, with decimal, 

5 we're using 1 through 10. It turns out that with 

6 two digits of decimal, you have zero through a 

7 hundred. So it's very easy to take zero through 

8 10, take two of them, you get zero through a 

9 hundred and then later put them back. 

10 The SQL database doesn't have a way 

1 1 to store that sort of number, you know, and the 

12 20-digit number is what goes into the back of the 

13 system 

14 Q. The SQL database doesn't have a way 

15 to store the shortened number. Is that what you 

16 are saying? 

17 A. That's correct 

18 Q. It does have a way to store the 

19 20-digit number? 

20 A. That's correct Did I say it 

21 backwards? 

22 Q. No. You said it. I just wanted to 

23 make sure I understood. 

24 Where on the Acres system is the 

25 20-digit number scrunched to a 10-digit number? : 
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1 Q. Okay. 

2 a. You know, I almost forgot about that 

3 10-byte representation, and you know, I'm a little 

4 vague on it But I think that they come in that 

5 way over the network, and it unpacks, die first 

6 thing it does. 

7 What happens is that any -- this is 

8 a common, industrywide thing that's actually 

9 falling out of favor but was popular 10 or 20 years 

10 ago, and it was a way to save space by scrunching 

1 1 the numbers this way. 

12 With modern computers, it's pretty 

13 much unnecessary. 

14 Q. Because of all the extra memory and 

15 the value of storage isn't as high as it used to 

16 be? 

17 A. Right 

18 Q. So the SMIB at the Acres device must 

19 then convert the 20-digit it is not outputting 

20 a 20-digit number; it is outputting a 10-byte 

21 number? 

22 A. I think it's doing a 10-byte number, 

23 that's right You know, effectively, they're the 

24 same. It's a simple one-to-one mapping. 

15 Q. The 10-byte number, I couldn't look 
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1 at this 10-byte number and have any comprehension 

2 of what it is, correct? 

3 A. Actually, you could 

4 If you take a look at a hexadecimal 

5 digit, which in the C language, or people usually 

6 write with an X in front of it, it turns out if you 

7 had a decimal number, 1, 2, 3, 4, S, and you looked 

8 at the Hex representation of it, it would be 31, 

9 32, 33, 34, 35 because all numbers start with a 3, 

10 and the last digit is the same as the number. 

1 1 Whereas, the packed representation of 

12 that, if you looked at it in Hex would be 1, 2 for 

13 the first byte, 3, 4 for the next byte, and then 5 

14 in the third byte. 

15 So just looking at it in Hex, you can 

16 actually see very easily what is going on. 

17 Q. Did you testify earlier that the SMIB 

18 didn't do any type of conversion of the number? 

19 A. That's correct. 

20 I don't really consider this a 

21 conversion. You know, it's just a shortening of 

22 the same thing. 

23 Q. Is there any kind of conversion of 

24 the 20-digit number in the Acres system to a 

25 10-digit decimal number or 10 or 8 or a smarter 
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1 Q. What is the relationship between the 

2 20-digit number and the 8-digit account number? 

3 A Well, I am not real certain. 

4 Now, based on my knowledge at CDS. I 

5 think if you run it through the algorithm, you can 

6 turn the 1 8-digit number into the 8-digit number. 

7 But that algorithm is relatively complicated, and 

8 you know, I can't do it on paper. I mean, it would 

9 take me a couple hours to try and determine if that 

10 were true. 

11 Q. So there was an algorithm at CDS that 

12 made this conversion from a 20-digit to a — what 

13 is that, an 8-digit decimal number? 

14 A. There was an algorithm at CDS that 

15 broke it up, and I think one of the pieces was this 

16 8-digit number. Another piece might have been the 

17 site, I think. 

18 Q. So this is in the Sentinel in each of 

19 the devices on a CDS system that is doing this? 

20 A. Well, the CDS system, the 5-byte 

21 thing that we talked about, this real compressed 

22 form, I think has the 8-digit number in there, and 

2 "J it al v> T tHinlr Viae tlv* citp in their* 

24 Again, there's another little 

25 algorithm that breaks that out. 
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1 number that is represented on player cards? 

2 A. No. 

3 Q. Do the cards that are used at 

4 Mandalay Bay have a number on them? 

5 A. The cards at Mandalay Bay have a -- 

6 of course, the magnetic stripe that has, again, up 

7 to 20 digits on it. 

8 On the front of them, I believe they 

9 have an 8- or a 9-digit decimal number, which I 

10 think is the account number or what some like 

1 1 Bodenstab might consider the account number. 

12 As a modification of the system, it 

13 wasn't installed originally on March 2nd, but on 

14 some of our monitoring devices, we were showing 

15 these 20-digit numbers, which didn't match what the 

16 people in the casino were used to, and they asked 
n us if we could show the number on the front of the 

18 card. 

19 And so, we asked Mr. Bodenstab, when 

20 he sent us the list of good cards, to also send us 

21 whatever was on the front of the card, and he did 

22 that. 

23 And I don't know for a fact that ; 

24 that's been installed because I left Acres, but I ; 

25 think it is. And that's for visual purposes. ; 
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1 Q. Once it has this 5-byte number, it 

2 can pull the 8-digit number out - 

3 A. Exactly. 

4 Q. — and put it wherever it wants? 

5 A. I believe, again, from my memory now, 

6 that four of the five bytes correspond to this 

7 8-digit number. So you just skip the one, and the 

8 others are there. 

9 Q. Does the Acres run anywhere an 

10 algorithm that converts from the 20-digit number to 

1 1 an 8-digit account number? 

12 A. No. So far as I know, you know, that 

13 process is CDS proprietary, and Acres doesn't have 

14 it encoded in any of their software. Certainly, 

15 none of the software that I was responsible for or 

16 I'm aware of. 

17 Q. So based on your understanding, then, 

18 Acres gets access to both a 20-digit number and an 

19 8-digit number by receiving both from the Bodenstab 

20 software? 

21 A. Yes. 

22 Q. That is an accurate statement of your 

23 understanding? 

24 a. That certainly is. 

15 And again, the original system just 
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1 got the one, but it was changed to get the other 

2 for display purposes. 

3 Q. Why was it changed for display 

4 purposes? 

5 A. We have a program called — it's 

6 basically a monitoring program that shows, for 

7 instance, which cards are in or out of a machine, 

8 and we were originally showing the 20-digit number, 

9 which works just fine for us. 

10 However, the customer said, "We would 

1 1 prefer to see the number that is on the front of 

12 the card which we can look at rather than what is 

13 encoded on the mag stripe." 

14 And so, we have no way of knowing 

15 what is encoded on the front of the card unless the 

16 player tracking system tells us. So we asked Tom 

17 to send it to us, and he was happy to. 

18 Q. When you say, "send it to us," 

19 meaning send it to us instantaneously all the time 

20 on the system? 

21 A. No. What happens is that we talked 

22 about this cash, this list of good cards, and we 

23 said, you know, for each good card, please add in 

24 whatever the display number that we should show. 

25 /// 
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1 A. I don't recall anything. 

2 Q. Have you had any contact with counsel 

3 for Acres? 

4 a. I've talked to Jerry Haynes at least 

5 once, I think once, and I've talked to, excuse me, 

6 Jerry Riedinger? 

7 MR. RIEDINGER: Riedinger, but 

8 everybody gets it wrong. Don't worry about it. 

9 THE WITNESS: Riedinger as well. 

10 BY MR. DOWELL: 

1 1 Q. When did you have a conversation with 

12 Mr. Haynes? 

13 A. The first thing I did after I was 

14 subpoenaed - actually, I think I was subpoenaed 

15 on a Sunday, well, Monday during working hours, I 

16 called him up Monday to let him know that I was 

17 subpoenaed. 

18 Q. What was his reaction? 

19 A. He already knew, of course. 

20 Q. What did you discuss with Mr. Haynes 

21 at that time? 

22 a. I don't believe we had a real 

23 substantive conversation at that point. It was 

24 probably a five-minute phone call, 

25 five-or-ten-minute. 



1 (Exhibit 308 was marked for 

2 identification.) 

3 BY MR. DOWELL: 

4 q. Mr. Dempsey, I am going to mark as 

5 Exhibit 308 a document titled "Statement of Martin 

6 Dempsey." 

7 I want to ask you some questions 

8 about this, but before I do, could you describe 

9 what you did to prepare for your testimony today? 

10 A. Well, I hate to admit it, but this 

1 1 morning, I got up very early and started looking 

12 for documents. 

13 Pretty much nothing. I mean, I read 

14 through this statement. I have a copy of it in one 

15 of the documents I provided to you. Tried to, you 

16 know, refresh my memory about this. 

17 But I talked to my attorney 

18 regarding, you know, deposition procedures, again 

19 to refresh myself in such. 

20 Q. Outside of the phone conversation you 

21 and I had last week where I will represent that I 

22 asked basically if you would be showing up — I 

23 should clarify for the record. 

24 Did we really discuss anything other 

25 than that? 
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1 Q. Did you discuss the subject matter of 

2 what you might be asked about under the subpoena? 

3 A. Oh, yes. I was very interested to 

4 try and find out, you know, whether this was going 

5 to be a short, little, you know, deposition or 

6 whether I was going to be in for days. 

7 Q. What were you told? 

8 A. He told me pretty much expect a full 

9 day. 

10 Q. What else did he tell you? 

11 a. He said that there had been other 

12 depositions in the case. It was moving forward. 

13 Q. Did he tell you anything about the 

14 trade secret claim that CDS had made? 

15 a. No. I did see a copy before I left 

16 Acres of at least part of this complaint. I don't 

17 know which part. 

18 Q. Was there any discussion with 

19 Mr. Haynes about what types of matters we would be 

20 interested in, counsel for CDS, in asking you 

21 about? 

22 a. He assured me that we would probably 

23 be discussing this statement. 

24 Q. Anything else? 

25 A. Not that I recall? 
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1 Q. How about your conversation with 

2 Mr. Riedinger? 

3 A. Riedinger? 

4 MR. DOWELL: Riedinger? 

5 MR RIEDINGER: Riedinger. 

6 BY MR. DOWELL: 

7 Q. What did you discuss with 

8 Mr. Riedinger? 

9 A. I was, again, interested to know what 

10 would be happening at the deposition, and he gave 

11 me a broad overview and again told me that we would 

12 most likely be discussing this statement and my 

13 history, whatever I had done at Acres, whatever I 

14 had done at CDS. 

15 Q. Did he discuss the trade secret claim 

16 that CDS had made against Acres? 

17 A. I don't know. I mean, about the card 

18 format thing? 

19 Q. Right 

20 A. No. That was - I knew that existed 

21 because of the complaint, but we didn't discuss it 

22 Q. How long was that conversation? 

23 A. On the Dhone. I think, what five 

** * »• ** ** A Mill ilia ilTv 

24 minutes? Maybe less. A couple minutes. 

25 Q. Did you have any discussions with any 
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1 "the algorithm that CDS has used." What algorithm 

2 are you referring to? 

3 A Well, again, I don't know what CDS is 

4 actually suing for, but what I think it is is the 

5 algorithm that Jay Stone came up for optical cards 

6 that converts between the five bytes available on 

7 optical cards and a compatible format on magnetic 

8 cards. 

9 Q. How did you reach the understanding 

10 that this was what CDS was suing about? 

1 1 A. Looking at approximately one page of 

12 the complaint where it mentioned "card format," 

13 something about "card format" That seemed to be 

14 what it was. 

15 Q. You testified that the Acres system 

16 interfaces with the Bodenstab software through the 

17 BIF? 

18 A. The BIF program, yes, that f s correct. 

19 Q. Is there a corollary interface in the 

20 CDS system? 

21 A. I don't understand the question. You 

22 mean between CDS and what? 

*yX C\ To thorp a s^rYmllnrrr int^rf* 
J V- 15 UJC1C a Vllal y llllCI 1 aCC 

24 between the CDS system and the Bodenstab software 

25 that CDS uses? 
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1 other employees or representatives of Acres about 

2 the deposition? 

3 A. Rich Schneider called me. It was 

4 basically on some other matters, but I think we 

5 discussed the deposition as well. 

6 Q. What did you discuss with 

7 Mr. Schneider? 

8 A. I think he commiserated with me that 

9 I was going to waste a day. 

10 Q. What else? 

1 1 A. That was about it I mean, again, 

12 this is a pretty simple issue from my point of 

13 view. 

14 Q. What is a very simple issue? 

15 A. Well, the way the system works, the 

16 way the Acres system works, the way the CDS works, 

17 you know, is pretty obvious and straightforward,. 

18 Even from the source code, this shouldn't take too 

19 long to figure out 

20 Q. What shouldn't take too long to 

21 figure out? 

22 A. As to whether the algorithm that CDS ; 

23 has used is anywhere in Acres 1 software. Just look ; 

24 at the source code. It's there or it's not. ; 

25 Q. What algorithm? You said just use ; 
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1 A. I don't know. I never saw that 

2 system. I'm not familiar with that 

3 Q. What were the circumstances of your 

4 completing this statement of Martin Dempsey that we 

5 have marked as Exhibit 308? 

6 A. Having seen the complaint, I think 

7 relatively soon - or, this section of the 

8 complaint that dealt with that algorithm relatively 

9 soon, I think, after CDS created it, I looked it 

10 over to see, if, in fact, potentially could I have 

1 1 done anything wrong and very quickly came to the 

12 conclusion that, you know, everything that we did 

13 at Acres was absolutely aboveboard and 

14 straightforward. 

15 At that point, I had already 

16 indicated to Mr. Haynes that I was leaving Acres, 

17 leaving the employment of Acres, and he suggested 

18 if I completed a statement to that effect, that I 

19 felt that everything was, you know, on the 

20 up-and-up, that it would help Acres and asked me to 

21 do it And I happily complied. 

22 Q. So Mr. Haynes suggested that you 

23 should complete this statement? 

24 a. That's correct. 

IS Unfortunately, it didn't get me out 
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1 of this deposition. 

2 Q. And so, this statement was provided 

3 to Mr. Haynes, what, sometime around May 7th, 1999? 

4 a. I think that I probably pretty much 

5 completed it on maybe May 5th and took a day or so 

6 to check it over and make edits and finish signing 

7 it on the 7th. 

8 Q. Looking at page 2, paragraph 1 1, it 

9 says: 

10 "About three or four weeks 

1 1 after Mandalay Bay opened, the 

12 management of Mandalay Bay 

13 asked whether the Acres system 

14 could display to the casino 

15 operators the 8 -digit account 

16 number embossed on the front of 

17 a player tracking card when a 

18 player inserts the card in a 

19 gaming device." 

20 Is that the incentive for making the 

21 change to the Acres system, to get an additional 

22 8 -number code from the Bodenstab software that we 

23 talked about earlier? 

24 A. Yes. It's my understanding it was a 

25 client request. 
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1 looked at a card with their eyes would be this 

2 8-digit number. 

3 So h seemed obvious that they would 

4 like to see that rather than this other number they 

5 didn't know about 

6 Q. Did Mr. Waldner say if the people at 

7 Mandalay Bay wanted to see that 8-digit number 

8 because CDS in its system could show the 8-digit 

9 number? 

10 A. He didn't actually mention that 

1 1 Q. Any mention of CDS by the people at 

12 Mandalay Bay to Mr. Waldner, as far as you know? 

13 a. Oh, that would be hearsay, but I 

14 mean, not that I know of. 

15 Q. So did you have a conversation with 

16 Mr. Waldner after he came back from Mandalay Bay 

17 about making this change to display the 8-digit 

18 account number? 

19 A. Yes. Perry worked in the next 

20 cubicle over from me, so I talked with him 

21 frequently. 

22 And it turned out, in one particular 

23 case, that mv nroeram had to be adjusted tn opnrl 

24 this 8-digit number out 

25 And so, he asked me, in the packet, 
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1 Q. How did you hear about this client 

2 request? 

3 A. Perry Waldner is the head player 

4 tracking guy, and he was - at that point, after 

5 Mandalay Bay opened, he was going over to Mandalay 

6 Bay on pretty much a daily basis to make sure that 

7 everything was running correctly. 

8 And he came back, and that was one of 

9 the feedback things he got from being over there, 

10 that they didn't like the 20-digit number. They 

1 1 wanted to see this other number. 

12 Q. Did Mr. Walden say - 

13 A. Waldner. 

14 Q. Did Mr. Waldner say why Mandalay Bay 

15 wanted to see that? 

16 a. We didn't discuss it in detail. It 

17 seemed an obvious request 

18 Q. Why was it obvious? 

19 a. Well, because the 20-digit numbers, 

20 which is encoded on the mag stripe, is everything I ; 

21 need as a computer person, but without a Track 2 ; 

22 card reader, it's very hard to see what that is. ; 

23 As far as the average person walking ; 

24 around on the floor of Mandalay Bay, if they wanted : 

25 to see a customer, the number when they physically 1 
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1 the network packet that I was sending to the 

2 software that displays this for the operator, that 

3 I should get it out of this database field instead 

4 of that one. 

5 Q. How long after the time Mr. Waldner 

6 talked to Mandalay Bay did you have this 

7 conversation? 

8 A. I think it probably took Acres a week 

9 or so to implement it in our lab. So, I mean, I 

10 would assume this all happened over, you know, a 

11 very short period of time. 

12 Q. In any conversation during this week 

13 with Mr. Waldner, do you recall any mention of CDS 

14 or the CDS system and its - well, let me leave it 

15 at that 

16 A. No. I mean, this was the Acres 

17 system we were dealing with over there. I mean, I 

18 don't think it hurt us that it mattered whether CDS 

19 did it the same or different 

20 Q. Was there any mention at all of 

21 whether CDS did it the same way? 

22 a. No, not that I recall. 

!3 Q. Was there any discussion of the 

!4 fact - of the point that you testified to earlier 

!5 that CDS uses this binary number rather than 
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1 receiving the 8-digit number from the Bodenstab 

2 system? 

3 A. Could you just repeat that 

4 Q. Yes. Let me try that again. 

5 A. Or rephrase it Whatever you want to 

6 do. 

7 Q. After Mr. Waldner had talked to 

8 Mandalay Bay, and during the time that the 8-digit 

9 number was being implemented on the Acres system, 

10 was there any discussion of the algorithm that CDS 

1 1 used in its system? 

12 A. No. 

13 Q. Any discussion of using a binary 

14 number or doing any kind of conversion in the Acres 

15 system rather than receiving the 8-digit number 

16 from the Bodenstab software? 

17 A. Well, I mean, having worked at CDS, I 

18 know that such an algorithm exists on the CDS 

19 system, but I have no indication that Bodenstab is 

20 doing such a conversion. 

21 I don't know that you can take the 

22 20-digit number and turn it into the 8-digit 

23 number. They may be completely random, for all we 

24 know. 

25 And again, without me spending hours 
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1 Q. Did Mr. Powers, when he gave you 

2 these documents, say what he was giving them to you 

3 for? 

4 A. He gave me these documents along with 

5 a bunch of others, which was all sorts of player 

6 tracking sort of stuff. Stuff relating to how we 

7 did things with IGT, this CDS stuff, and stuff that 

8 he had developed on his own as to how he would want 

9 a player tracking interface to go. 

10 This was just before Mr. Waldner was 

1 1 hired and took over this responsibility, and he 

12 said, "You know, we've got to come up with a method 

13 to make our system, which currently doesn't do 

14 player tracking at all, talk to a player tracking 

15 system. And will any of this help?" 

16 Q. So what other type of stuff was in 

17 this information, especially the stuff relating to 

18 how you did things with IGT7 

19 A. For instance, one of the things that 

20 was documented in there was the messages that we 

21 got from the Acres SMIB, which we currently used 

22 with IGT that discussed, you know, how we 

23 calculated noints how — all of the^e nlaver 

24 tracking sort of things. What came up from the 

25 floor. 
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1 to try and reverse engineer it and see if I could 

2 remember what I did at CDS, I would have no way of 

3 knowing if there was a correspondence. 

4 So, you know, the easy thing to do 

5 was say: He puts the number on the front of the 

6 card, he obviously knows it. Just have him send it 

7 to us. 

8 Q. On paragraph 12 on page 3. 

9 a. Yes. 

10 Q. It says: 

1 1 "Sometime in 1998, Mr. Pat 

12 Powers of Acres gave me two CDS 

13 documents: Oasis- AS/400 

14 interface, dated September 

15 1996, and Engineering 

16 Specifications for the Oasis 

17 n - Bodenstab AS/400 interface 

18 dated June 29th, 1998." 

19 So Mr. Powers gave you these two 

20 documents sometime in 1998? : 

21 A. That's correct. ; 

22 Q. So it would have been after you ; 

23 started at Acres in September f 98? ; 

24 A. That's correct. Actually, I. believe ; 

25 my start date technically was August 31st. : 
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1 And the idea was then to take that 

2 and pack it up in such a way and ship it off. 

3 Q. What did the CDS documents show 

4 relative to the work that was being done? 

5 A. Obviously, in computers, everyone 

6 tries to avoid doing useless extra work, and if I 

7 had an interface, if I was Mr. Bodenstab and had an 

8 interface to CDS, and I was going to interface to 

9 other player tracking systems, I would hope they 

10 all used the same interface rather than, you know, 

1 1 having to develop six copies. 

12 And so, I assumed that Mr. Bodenstab 

13 probably wanted us to do it the way that he already 

14 did it, but I didn't like the way it was done. 

15 Q. You didn't like the way what was 

16 done? 

17 A. In this Bodenstab interface that 

18 apparently existed, that was documented in these 

19 documents, there were what I felt were weaknesses 

20 that would make it unsuitable for our use as an 

21 interface. 

12 MR. DO WELL: I see we are at 5 after 
>3 12:00. Why don't we break for lunch. 
>4 (A luncheon recess was taken 
IS from 12:05 p.m. to 12:53 p.m.) 
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1 EXAMINATION (RESUMED) 

2 BY MR. DOWELL: 

3 Q. Mr. Dempsey, before the break, we 

4 were talking about the way the Bodenstab software 

5 interfaced with a system, and you said, "If I was 

6 Mr. Bodenstab and had an interface to CDS and I was 

7 going to interface to other player tracking 

8 systems, I would hope they all used die same 

9 interface rather than, you know, having to develop 

10 six copies." 

1 1 Based on that, you assumed, 

12 "Mr. Bodenstab probably wanted us to do it the way 

13 that he had already done." 
H Is that correct? 

15 A. Yes. 

16 Q. Was there any indication, other than 

17 your assumption, that Mr. Bodenstab wanted you to 

18 use the same interface to his software module, 

19 based on statements you heard from someone else or 

20 any other resource? 

21 A. I didn't speak to Tom about this 

22 directly, but the reason that I said that is that I 

23 got that feeling from Pat that, vou know Pat knew 

24 we were supposed to have this done in a short 

25 period of time and felt that there would be 
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1 Q. So it was sometime after that that 

2 you began having these discussions with Mr. Powers 

3 about the interface with the Bodenstab software? 

4 A. At that time, we didn't know it was 

5 going to be the Bodenstab software. 

6 When he first talked to me about it, 

7 we knew we were going to have an interface to some 

8 player tracking system and that Circus would be 

9 choosing someone to do the player tracking part of 

10 it And it wasn't us. 

11 So the first couple meetings 

12 regarding player tracking, it was, you know, we're 

13 going to need some kind of generic interface, you 

14 know, just make the player tracking basics such 

15 that we can hook to whomever Circus chooses. And 

16 then, over time, Circus apparently chose 

17 Mr. Bodenstab. 

18 Q. Do you know when that occurred? 

19 A. You know, I don't 

20 I will say that I think the contract 

21 was signed very late. That would be something you 

22 should talk to Tom about. 

23 O Tom Rndenstah? 

24 a. Yeah. 

25 Q. From the time that Acres was notified 
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1 pressure to not reinvent the wheel, to use what was 

2 ttere. 

3 I don't know why he felt that way. 

4 You know, we didn't discuss it in detail. 

5 Q. When you say, "why he felt that way," 

6 meaning why you should use the same interface that 

7 had been used before? 

8 a. No. Whether he felt there would be 

9 pressure, whether it was from Tom directly or from 

10 his bosses to get it done in a hurry or what 

1 1 Q. You didn't know what the source of 

12 the pressure was to get it done in a hurry? 

13 a. Well, I knew the source of the 

14 pressure. The casino was opening on May — 

15 March 2nd. So in order to get things submitted to 

16 Gaming and in time be tested in a trial test bed 

17 and be approved before March 2nd, of course, there 

18 was pressure to get everything done in a hurry. 

19 But I don't know what specifically in 

20 terms of the player tracking, what the deadlines ; 

21 and stuff that, you know, he got from his ; 

22 superiors. ; 

23 Q. You came on right around the first of ; 

24 September with Acres. ; 

25 A. Yeah. 2 
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1 that Circus Circus had selected the Bodenstab 

2 software, it was a relatively short period until 

3 Acres had to get the interface up and running to 

4 that software, correct? 

5 A. Yeah. 

6 Q. And so, there were time pressures 

7 because the Mandalay Bay casino was opening? 

8 A. That's correct. 

9 Q. Just to clarify for the record, 

10 Circus Circus is the parent company for Mandalay 

11 Bay? 

12 a. That's correct Actually, I believe 

13 they might have changed their name, but Circus 

14 Circus is what they were known as at the time. 

15 Q. So when you say Circus Circus was 

16 making the selection about Bodenstab, you are 

17 referring to the company that was running Mandalay 

18 Bay? 

19 A. Yes. It was my understanding that 

20 the owners of Mandalay Bay who choose who they 

11 wished to use. 

12 Q. What other options did they have for 
*3 player tracking software? 

!4 A. Well, one of them that I guess they 
IS chose not to use, the original one was IGT. The 
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1 Acres system originally was designed to use IGT was 

2 the player tracking back end software, and I guess 

3 that, for whatever reason, they chose not to do 

4 that 

5 Q. Did you ever hear, from any source, 

6 why Circus Circus chose the Bodenstab software for 

7 its player tracking capabilities? 

8 A. No. 

9 Q. No one at Acres ever discussed why 

10 that was selected versus the IGT system? 

11 A. I remember hearing that they were 

12 unhappy with IGT, but again, this is high-level 

13 finance, management negotiations above my — above 

14 my place. 

15 Q. You remember hearing that who had 

16 discussed that? 

17 A. Oh, I think that - when I'm talking 

18 about these things that happened in management, I 

19 would be hearing these from Pat. You know, and Pat 

20 would have probably said to me something, and I am 

21 going to say as close as I can remember, something 

22 like, "Circus doesn't want to use IGT." 

23 Q. Did he ever say why they didn't want 

24 to use IGT? 

25 A. I think they just didn't like them, 
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1 decision had been made to do it, you know, with 

2 SQL. And that was my job to do it with SQL. If I 

3 recommended not to do it with SQL they might not 

4 have needed me. 

5 Q. What is Perry's last name again? 

6 A. Waldner. 

7 Q. When did he start at Acres? 

8 A. I believe he started roughly within a 

9 month of me. 

10 Q. So sometime around late September 

11 '98? 

12 a Again, you know, to the best of my 

13 recollection. 

H Q. Where had he worked before Acres, if 

15 you know? 

16 A. He was from North Dakota, and he is 

17 relatively young. And I'm not sure of his 

18 background, but he's quite good with Windows 

19 programming. I will give him a recommendation as a 

20 programmer. 

21 Q. Do you know if he had been in the 

22 gaming industry prior to coming to Acres? 

23 A I don't believe that had been He 

24 certainly hadn't worked with me at any of the 

25 companies that I had worked with, nor had I heard 
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1 but I mean, I don't 

2 Q. The function or the personalities? 

3 A. I think all. 

4 Q. Did you ever hear - you mentioned 

5 earlier about something being hearsay. We 

6 understand that, and we will deal with that as 

7 necessary. 

8 Did you ever hear about any of the 

9 functions about the IGT system that Circus Circus 

10 didn't like? 

1 1 A. No. You know, at the time I was 

12 there, the decision to not use it was done. 

13 I mean, you know, Pat was developing this as a 

14 replacement. So, I mean, that wasn't something we 

15 talked about. 

16 Q. Did you ever make a recommendation or 

17 have a conversation ~ let me stick with that. 

1 8 Did you ever make a recommendation 

19 that the IGT system be used simply because it had 

20 been used in the past with other Acres systems? 

21 a. Well, I actually have no experience 

22 with the IGT system at Acres. I mean, you know, ; 

23 when it was used with Acres, I wasn't working ; 

24 there. ; 

25 And by the time I got to Acres, the ; 
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1 his name in my time in Las Vegas. 

2 Q. And his primary responsibility was to 

3 develop the Bodenstab interface? 

4 a Yes. 

5 Q. Do you know if he had access to these 

6 Oasis documents referred to in your statement? 

7 a. I don't know for certain, but 

8 probably he saw them because when the player 

9 tracking task was turned over to him, you know, 

10 most likely, I handed him anything I could deal 

11 with. 

12 Probably he gave them back to me 

13 because he thought they were not useful too, but I 

14 am not certain whether I actually did give them and 

15 he gave them back or not They were in my desk. 

16 Q. They were in your desk when? At the 

17 time you signed your statement? 

18 A. Yes. When I was preparing to leave 

19 Acres and I started cleaning out my desk, that was 

20 one of the things that I came across in the back, 

21 in the historical player tracking folder. 

22 Q. What did the two Oasis documents show 

23 with respect to interfacing with Bodenstab? 

24 A. The one document was very useless to 

25 me, and it basically described how to run the 
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1 AS/400 software, you know, how to start it and stop 

2 it and such, which didn't help me at all. 

3 The other document, or at feast an 

4 appendix of it, showed some of the structure of the 

5 packets, the information going back and forth 

6 between the two systems, and you know, we could 

7 have used any kind of packet to send the 

8 information back and forth. And, you know, an 

9 obvious choice would be one the Bodenstab system 

10 could understand. 

1 1 But as I say, the packets that were 

12 used, I felt, had some real limitations. 

13 Q. I remember you mentioned something 

14 along those lines before lunch. I want to come 

15 back to that in a minute. 

16 Can you tell looking at paragraph 12 

17 which of the documents is the one you are referring 

18 to that, you said, was useless to you, and one had 

19 the structure of the packets? 

20 A. Oh, jeez. If you would put the 

21 documents in front of me, I certainly could. 

22 Q. I will give you a document that was 

23 previously marked as Exhibit No. 453 at the Spencer 

24 deposition. So we will just stick with that 

25 designation. 


Page 111 

1 document No. 23-00171-00 and is dated September of 

2 1996. That extends through production page 

3 3006359. 

4 And ten, in this material marked as 

5 Spencer Exhibit 453, the next page is production 

6 No. 3006319, which is document number - which is 

7 CDS document No. 23-00020-9, dated July 14th, 

8 1998. 

9 And then, the next document begins 

10 with production No. 3006309 and goes through 

11 3006316 and has CDS document No. 23-00287-00 and is 

12 dated June 29th, 1998. 

13 Three separate documents. 

14 MR. DOWELL: I agree completely. 

15 Do you recall from the Spencer 

16 deposition if these were all one exhibit? 

17 MR. RIEDINGER: I made a similar 

18 statement at the Spencer deposition. 

19 THE WITNESS: You know, and if I can 

20 interject, this makes it rather hard for me. This 

21 is not what I handed Jerry. 

22 BY MR. DOWELL: 

1% Ci Tn the eTtpnt it HiQahlfKi vnnr 

24 testimony, we'll make a note of it 

25 A. Okay. 
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1 A. Okay. 

2 Q. Is this the Oasis AS/400 interface 

3 document, dated September '96, that you are 

4 referring to in your statement? 

5 A. Give me a second. 

6 Q. Okay. Certainly. 

7 MR. REDINGER: For the record, I 

8 object to whether the document is connected. 

9 MR. DO WELL: Just to address that, I 

10 assume you mean the fact that it's out of order in 

1 1 Bates number range? 

12 MR. RIEDINGER: No. The fact that 

13 it's plainly two separate documents that have been 
H stapled together. Actually, three separate 

15 documents that have been stapled together. 

16 The first document having one date 

17 and a particular document number attached. The 

18 rear is a second document having a different date 

19 and a different document number. And then, a 

20 separate document review number, having yet another 

21 date and yet another document number. 

22 MR. DOWELL: Can you identify what 

23 you are talking about with Bates numbers? 

24 MR. RIEDINGER: Sure. The first 

25 document begins with Bates No. 3006319. It has CDS 
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1 Q. We have previously, for whatever 

2 reason, and I don't know why, three documents have, 

3 in fact, been collected together and marked as an 

4 exhibit. 

5 So we will just leave them together. 

6 We have already got this on the record, and we will 

7 talk about them as separate documents. Just assume 

8 that they are stapled together not to identify them 

9 as one document but just for administrative 

10 purposes. 

11 Is the first document, the document 

12 numbers on top which are 3006319 through -59, the 

13 September '96 document you are referring to in your 

14 statement? 

15 A. Are you asking me? 

16 Q. Yes. 

17 A Where is -59? 

18 Yeah. I mean, I think this was 

19 originally a separate document, and it looks to be 

20 similar to what I handed Jerry. 

21 Q. Was this the one that you found was 

22 found to be useless, or was it the one that you 

23 had -- that had the structure of the packets? 

24 a. Well, this was the useless one, and 

25 if you look at the page that has 3006329 on it, 
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1 this talks about the operation of the AS/400 side 

2 of the interface. And honestly, I could care 

3 less. I don't care what the heck is out there. 

4 I don't care how to stop it That's, you know, the 

5 Bodenstab or the casino's responsibility. 

6 I want to know what it talks, you 

7 know, what I look to. And so this didn't matter. 

8 Again, I think this is probably the 

9 separate document, which would be starting with 

10 page 3006309, although I think it had some kind of 
n header or front page in front of it that seems to 

12 be missing. There's at least a couple pages that 

13 do seem to be missing. 

14 But this is - this is what I 

15 believe was, to the best of my knowledge, the other 

16 document 

17 And the first problem is on page 

18 3006319 where it talks about the APPC protocol. 

19 The APPC protocol is an IBM 

20 proprietary interface that works very well with the 

21 AS/400, and my job at Acres was to build a player 

22 tracking interface that, while now it may be used 

23 with Bodenstab it's to vou know in general be 

24 used with any number of make tracking systems. 

25 Again, we didn't want to make six of them. 
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1 A. This is, you know, the interface that 

2 we would be using on the Wizard system to talk to a 

3 player tracking system. 

4 Q. Is this the BIF7 

5 A. The BIF. In effect, the BIF. 

6 Q. So this is the programming that would 

7 be in the BIF? 

8 A. Yes. 

9 Q. Okay. 

10 THE WITNESS: Jerry, could I get a 

11 clarification here? Am I allowed to talk about 

12 Acres proprietary information as well? 

13 MR. RIEDINGER: It's covered by the 

14 protective order as well. 

15 THE WITNESS: Acres right now is 

16 developing its own player tracking system, and 

17 they're using the same BIF interface. They're not 

18 rewriting a single bit of it 

19 And so, you know, in the future, any 

20 casino could either choose to use Bodenstab or 

21 choose to use Acres proprietary, or because we 

22 programmed it portably, any other person's player 

1% traplriTiCT cvcf^m that woi 1 1 H mflpf thf*c/* minimum 

U (lK>n 1 1 Ift jy jlwli 1 UlflL VrUUlU lilWVl UKOv 111111111 1U111 

24 standards. 

25 So it was very important for us to 
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1 Q. Right. 

2 A. And if we had, for instance, tried to 

3 do this and used the APPC protocol, it would have 

4 made it impossible for us to attach to the majority 

5 of other systems out there. It would have limited 

6 us to the IBM world. 

7 The message formats start on page 

8 3006312, and there's any number of messages that 

9 look like they could be used to try and synchronize 

10 two databases. 

1 1 The problem with this is we didn't 

12 want to synchronize two databases and worry about 

13 dealing with them getting out of sync and dealing 

14 with maintenance. We wanted the database to rest 

15 on the player tracking side, and we just wanted to 

16 get information regarding cards and sufficient as 

17 to whether they were valid or not 

1 8 And at that point, I closed the 

19 document 

20 Q. So you determined after that review 

21 that the information shown in here wasn't what you 

22 wanted to do with the interface? 

23 A. That's correct 

24 Q. Help me with what interface we're 

25 talking about. 
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1 make this interface, you know, simple, 

2 straightforward, and easy to use and not lock it 

3 into, say, an AS/400. 

4 BY MR. DOWELL: 

5 Q. And so, is it accurate to say that 

6 when you looked at the interface specifications for 

7 the CDS system - 

8 A. Well, I would refer to this as the 

9 interface specifications for the Bodenstab system. 

10 Q. When you looked at the interface 

1 1 specifications for the Bodenstab system, did it 

12 appear that it was not generic enough to your 

13 taste? Is that accurate? 

14 A. Overly complicated, fragile. You 

15 know, not robust 

16 Q. I understand what you mean by that. 

17 Okay. 

18 And so, your goal, then, was not to 

19 make something like this but to make something that 

20 was more robust and less complicated? 

21 A. Right, that would work for, you know, 

22 all of our player tracking interfaces. 

23 Q. But did you still have to make 

24 something that would interface with the Bodenstab 

25 system? 
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1 A. Well, the AS/400 has come a long way 

2 from this kind of technology, and as part of IBM's 

3 E Commerce Initiative, they have made the AS/400 

4 work like what I would refer to as a normal 

5 computer. It will talk now normal standard network 

6 protocols. 

7 And so, since we wished to use 

8 standard protocols and since the AS/400 now 

9 supported them, we felt that that would be the 

10 direction we would take, with the AS/400 and 
1 2 Mr. Bodenstab as well as anybody else. 

12 Q. You may have answered my question, 

13 but I don't understand how your response answered 

14 my question. 

15 I was saying: Was your goal still to 

16 have something that would interface with the 

17 Bodenstab software? 

18 A. It wasn't my problem that Tom had to 

19 work to do it in a better way. 

20 As long as Pat and the powers that 

21 be, you know, would back me up, I would show him 

22 how to do it right. 

23 If someone had told me "Nn it muct 

24 be done the way he already does it," I would have 

25 done what they told me. 
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1 Q. Is your understanding of the 

2 interface between the CDS system and the Bodenstab 

3 software limited to what you read in this document? 

4 a. Yes. 

5 Q. You didn't work with that when you 

6 were at CDS? 

7 A. No. In fact, so far as I know, it 

8 was developed after I left 

9 Q. What in the interface in the Acres 

10 system is the same as what is shown in these 

11 documents that we have marked as Exhibit 453? 

12 MR. RIEDINGER: Objection. Assumes 

13 facts not stated. 

14 BY MR. DOWELL: 

15 Q. Let me back up one. 

16 Are there any similarities between 

17 the interface developed for the Acres system with 

18 the Bodenstab software and what is shown in the 

19 document we marked as - the collection of 

20 documents we marked as Exhibit 453? 

21 A. The first part that used to be a 

22 separate document that I labeled as useless that 
*>j oesdiDcs us Ao/4uu sioe or uungs, i ve never 

24 seen Tom's side of things. As I said, I didn't 

25 particularly care. So I don't know if any part of 
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1 Q. So how did it ultimately come out? 

2 Did Bodenstab make changes? 

3 A. Yes. 

4 MR. RIEDINGER: That's two questions. 

5 MR. DOWELL: Okay. 

6 MR. RIEDINGER: Which question are 

7 you asking? 

8 BY MR. DOWELL: 

9 Q. Did Bodenstab ultimately make 

10 changes, then, to his software to link up with the 

1 1 Acres system? 

12 A. Well, I never actually saw this run, 

13 but I know that Tom through System Source did it 

14 the way we suggested. 

15 Q. So would you say that the interface 

16 between the Bodenstab software and the Acres system 

17 is different from the interface between the 

18 Bodenstab software and the CDS system? 

19 a. It's certainly different than this 

20 document. If this document describes the interface 

21 to the CDS system as implemented, then it would be 

22 different. 

23 Q. Is this document you were referring 

24 to what we had marked as Spencer 453? 

25 a. Yes. ; 
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1 that is similar or not. 

2 As far as the back part, which, 

3 again, starts with page 3006309, the engineering 

4 specifications - well, I mean, with the exception 

5 of some of the fields like "last name" being common 

6 to both messages, I don't believe there's really 

7 any other correspondences. 

8 In fact, here, where there's one, 

9 two - here, where it shows eight different 

10 messages, the Acres system only uses three. 

1 1 Q. What are you referring to? 

12 A. Pages 3003612 through pages 3006316 

13 describe eight messages, whereas, the Acres system 

14 only uses three messages. 

15 Q. That is a difference, assuming that 

16 is true. 

17 What similarities can you identify? 

18 A. As I said, about the only thing 

19 that's similar, in some of our messages, which are 

20 different, we have a field called, "Say last 

21 name." 

22 Although, trust me, I knew we needed 

23 to out "last name" in before I saw this document 

24 I mean, we also used packets, network 

25 packets, to talk back and forth, as is common. 
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1 I don't see any other similarities. 

2 Again, there is an Acres document 

3 that describes the Bodenstab-to- Acres interface, 

4 and again, a software expert could compare these 

5 two very easily. 

6 Q. And not believe that there was a 

7 corollary between the two? 

8 A. I don't think he would find anything 

9 in common. 

10 Q. Is the structure of the packets 

1 1 anywhere the same? 

12 A. No. In fact, as I said, instead of 

13 using eight packets, we used three completely 

14 different packets that have different means. 

15 And the task that the interface does 

16 is completely different. Instead of trying to 

17 synchronize two databases, the Acres system has a 

18 player card that just has the valid card sort of 

19 information we need, the minimum, 

20 One of proprietary advantages of the 

21 Acres system is that if the player card is ever 

22 completely blown away, without any human 

23 intervention, it will recover. The Bodenstab 

24 system or any other player tracking system 

25 implementing that interface will refill the card, 
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1 assumes facts not in evidence, certainly. 

2 In fact, the CDS number, based on my 

3 knowledge of working at CDS, does not use a 

4 20-digit number. 

5 BY MR. DO WELL: 

6 Q. Does it use an 1 8-digit number with 

7 stops? 

8 A. I think so. 

9 Q. Does the Acres system use an 1 8-digit 

10 number with stops? 

1 1 A. The Acres system is variable. It 

12 will use any legal Track 2 value, from 1 digit to 

13 20. 

14 Q. What does it actually use, though? 

15 A. Whatever the player tracking system 

16 sends. 

17 It can use mixed Some can be 4 

18 digits long, some can be 10, some can be 18, some 

19 can be 20. 

20 Q. At Mandalay Bay, what does it use? 

21 A. From the last time I was at Mandalay 

22 Bay, which, of course, was when I was still 

51 emnlovcrf at Aptt*^ it lrmlr pr! liVp tlv* inform atinn 

24 that Tom Bodenstab was sending us were 1 8 digits. 

25 Q. So that was the same amount of digits 


Page 122 

1 causing it no problems. 

2 Q. So under the Acres system, the 

3 Bodenstab software doesn't receive information from 

4 the list of players to update the Bodenstab list? 

5 A. That's correct. In effect, it's sort 

6 of one-way data transfer. 

7 He sends us information to expect 

8 like card numbers and last names, and we send him 

9 what we call completed rating records, which is, 

10 you know, a card went in, a card came out, here's 

1 1 how much play occurred. 

12 So for instance, there is no delete 

13 player message that I know of on our side. 

14 There's no jackpot debit message. 

15 There's no jackpot credit message. There's no 

16 change primary OCR number message. There's no 

17 account number information change. 

18 There isn't even the concept of a 

19 primary player. 

20 Q. How is it that both the CDS system 

21 and the Acres system both came to use a 20-digit 

22 number? 

23 MR. RIEDINGER: Objection. Lack of 

24 foundation on the reference to "the CDS system." 

25 THE WITNESS: Actually, I would say : 
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1 as what the CDS system had used, to your knowledge? 

2 A. To my knowledge, the length of the 

3 numbers were the same. 

4 q. You may object to this one as well. 

5 The Mandalay Bay 20-digit numbers - 

6 A. Up to 20. Up to 20, let's say. 

7 Q. — or the 1 8-digit numbers converts 

8 to a 10-digit number in the same way that the CDS 

9 system does the same conversion? 

10 A. Oh, no. 

1 1 Q. Assuming that is true - 

12 a. No. Let me explain this a little 

13 more clearly. 

14 We take at Acres when we are 

15 converting up the up-to-20-digit number into 10 

16 digits, we take each of the - two of the 20 

17 digits, and we pack them into one byte. And when 

18 we unpack them, we take the first byte and turn it 

19 into the first two digits and just follow through 

20 the packet. 

21 The CDS algorithm is way more 

22 complicated. Stuff shifts around. There's 

23 imbedded check sums, imbedded site numbers, the 

24 going from 18 digits to 5 digits is actually quite 

25 hard. 
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1 Q. You know what, I might have misspoken 

2 and not been clear. 

3 As I understand it - and I am 

4 subject to correction. I understand that if you 

5 take the 20-digit numbers that come off a card that 

6 is usable at Mandalay Bay, and you run the process 

7 that CDS uses in its system on that 20-digit 

8 number ~ 

9 A. To convert it to a five-byte number? 

10 Q. No, to convert it to the player 

1 1 number that you see on the card 

12 A. Okay. 

13 Q. You get the same number that you 

14 would if you used the CDS algorithm. 

15 My first thing: Do you understand 

16 what I am saying? 

17 A. No. Would you try that again. 

18 Q. As I understand it, you can pull a 

19 20-digit number off the stripe on the back of the 

20 card? 

21 A. Okay. Yeah. 

22 Q. On the front, there is, I think, a 

23 10-digit player number? 

24 A. Okay. 

25 Q. CDS as an algorithm, in fact, you are 
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1 they are, and apply the CDS algorithm to that. 

2 It's not something you can do by hand, with pencil 

3 and paper, and I can't do that without the CDS 

4 algorithm 

5 BY MR. DOWELL: 

6 Q. What I am asking - this has gotten 

7 kind of bogged down because I am asking you to 

8 assume this. I know you haven't tried to make this 

9 conversion. 

10 If this is true - 

1 1 A. Okay. If they're using CDS numbers, 

12 and there's a conversion between the two that's 

13 similar to what I know of from my work there? 

14 Okay. 

15 Q. Right 

16 A. Go from there. 

17 MR. RIEDINGER: I am objecting to 

18 this as hypothetical. 

19 MR. DOWELL: Right. 

20 BY MR. DOWELL: 

21 Q. Can you explain why there would be 

22 that same relationship between the 20-digit 

23 magnetic number on the back of a Mandalav card with 

24 the player number on the front, as there is between 

25 the same two numbers on the CDS cards? 
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1 familiar with the CDS algorithm that will convert 

2 between those two numbers? 

3 A. Yes. I don't know that Tom is 

4 actually using that algorithm at Mandalay Bay, 

5 though. 

6 Q. I don't want to assume anything more 

7 than I have to in my questions. 

8 My question is, as I understand it, 

9 if you take a Mandalay Bay card and you pull that 

10 20-digit number off the back, and you apply the CDS 
l i algorithm, whatever it is, you will come up with 

12 the same player number on the front of the card 

13 that is shown there? 

14 a. That's certainly true at a CDS 

15 casino, that there's a way to go from the 1 8-digit 

16 number to the account number. 

17 Q. As I understand it, at Mandalay Bay, 

18 there is the same relationship between the 20-digit 

19 number on the back and the 10-digit number on the 

20 front? 

21 MR. RIEDINGER: Objection. Assumes 

22 facts not testified to. 

23 THE WITNESS: The only way to 

24 determine that would be to take the 1 8-digit 

25 numbers and the 8-digit numbers or 9 or whatever ; 
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1 A. Oh. I mean, I don't know that there 

2 is. There's no need to be. 

3 Q. Okay. That's true. 

4 Assume that there is, and this is a 

5 fact that is not presented here for you other than 

6 my words, which are not evidence and mean nothing. 

7 Assuming that is true, is there a 

8 reasonable explanation for that, that you are aware 

9 of? 

10 MR. RIEDINGER: Same objection. 

11 Hypothetical. 

12 THE WITNESS: The CDS algorithm is 

13 relatively screwy. It is a very unique algorithm 

14 that was designed for optical cards. 

15 For someone to independently develop 

16 that for use on magnetic cards would be wrong. 

17 I mean, it's not the best algorithm for magnetic 

18 cards. 

19 So if it were the same as CDS, 

20 hypothetically, I would assume that someone would 

21 have had to have seen or understood the CDS 

22 algorithm. 

23 BY MR. DOWELL: 

24 Q. Someone at Acres? 

25 A. No. Acres doesn't know - the two 
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1 numbers come down from Bodenstab's side of things, 

2 and so, if the conversion between the two, if you 

3 can match these two and the CDS algorithm works, 

4 wherever they are being produced would have to have 

5 that algorithm. 

6 Q. Where are they being produced, then? 

7 A. Somewhere upstream. Perhaps the 

8 Bodenstab system. But, again, I only know what 

9 comes to Acres. 

10 You know, if someone is creating a 

11 card, and when they create the card, they put the 

12 8-digit number on the front and the 1 8-digit number 

13 on the back, and if that matches what CDS did, I 

14 would assume that they're using CDS's algorithm. 

15 Q. But you have no knowledge of where 

16 that use would be occurring, if it is? 

17 A. If it is, I know it would be on the 

18 other side of BIF. 

19 Q. On the Bodenstab side of BIF? 

20 a. But, you know, for instance, all 

21 these systems, various systems, can hook to each 

22 other. 

23 I truly, honestly don't know whether 

24 there's not another system on the other side of 

25 Tom's that could be sending him these numbers or, 
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1 edited it 

2 Q. Did you write it all from scratch, or 

3 did anyone assist you? 

4 A. I am not certain where some of the 

5 original concepts came from. 

6 It could be that - 1 think I 

7 started out verbally dictating it, and then I got 

8 it back written. 

9 Q. Did anyone assist you with the topics 

10 to cover? 

11 A. Not that I recall. 

12 I pretty much — having looked at 

13 that page of the complaint, I pretty much in this 

14 statement tried to explain, you know, where it came 

15 from and why I didn't think it was a problem. 

16 Q. And so, you wrote it all on your own 

17 based on what you had read? 

18 A. As I say, I think I started dictating 

19 it, and then, I polished it on the computer. 

20 Q. But with no one else serving in an 

21 editorial function? 

22 A. Well, I mean - I mean, the original 

23 conversation happened in Jerry Haynes' office, when 

24 he asked me about this complaint. 

25 Q. Since the time you left Acres, has 
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1 you know, who knows. 

2 Q. Would you agree that that algorithm 

3 that makes the 20 to 10 conversion that we talked 

4 about at CDS, that is proprietary to CDS? 

5 a. I think I misheard you. 

6 You said 20 to 10? 

7 Q. 18 to 10? 

8 A. If it's CDS, you mean 18 to 5. 

9 Q. Okay. Let me scratch this line and 

10 try again. 

1 1 What I am referring to is the 

12 relationship between the magnetic number on the 

13 back of a CDS card and the player number on the 

14 front. 

15 Are you aware of an algorithm that 

16 expresses or converts between those two numbers? 

17 a. From my work at CDS, yes. 

18 Q. Would you agree that that algorithm 

19 is proprietary to CDS? 

20 A. I would assume since Jay Stone made 

21 it that no one on the planet besides CDS would know 

22 how to do that. 

23 Q. In your statement, paragraph 13, you 

24 said that - did you write this statement? ; 

25 A. Yes. I had it on my computer and : 
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1 anyone talked to you about your giving testimony at 

2 or on behalf of Acres? 

3 a. No. In fact, I'd rather not. 

4 Q. In the last paragraph, No. 13, it 

5 says: 

6 "While employed by Acres, I 

7 have never used I think CDS 

8 confidential information for 

9 any purpose related to Acres 

10 business." 

1 1 What do you understand CDS's 

12 confidential information to encompass, or how do 

13 you define it? 

14 a. While I was at CDS, there were a 

15 bunch of algorithms, let's say, a bunch of 

16 processes that CDS explained to me were - that 

17 they thought were unique in the industry, and 

18 served, you know, some value to them, and that's 

19 what I consider it to be their confidential 

20 information. 

21 Q. In the software field, in your 

22 business, is it pretty clear what is proprietary 

23 and what is not, or is it a pretty gray area? 

24 A. Everywhere but Las Vegas, it's a 

25 pretty clear area, pretty clear distinction. 
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1 In Las Vegas, there's an awful lot of 

2 people who use techniques that are public knowledge 

3 that if they developed them, even though they're 

4 public knowledge and other people have developed 

5 them, sometimes consider them proprietary. 

6 I have been surprised at a number of 

7 companies that have asked me to sign nondisclosure 

8 agreements for stuff that's in every bookstore. 

9 Q. Can you give me an example of 

10 something generic enough that a layman would 

11 understand? 

12 A. Sure. If we take a look at this 

13 document here, and we go back to the engineering 

14 section, which is page 3006313, you see that every 

15 packet starts with something called an SIX and it 

16 ends with something called an ETX, and then, it has 

17 a checksum. 

18 And protocols all over the world use 

19 this. TC/IP has used this. Every TC/IP has a 

20 start and an end and a checksum. 

21 Every Kermit packet, which is another 

22 protocol for file transfer that's been in the 

23 public domain for 20 years, for instance, uses that 

24 exact mechanism. These packets are generally act 

25 and not act. 
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1 Q. Referring to the first of the three 

2 documents that are stapled together in Exhibit 453, 

3 the AS/400 interface, did you look at this document 

4 at all when it was given to you? 

5 A. You mean the instant it was given to 

6 me? 

7 Q. Yes. 

8 A. Well, probably within a day or two. 

9 Q. I mean, you looked through it to see 

10 what was in here? 

1 1 A. Yeah. I was actually hoping that, 

12 you know, it would save me time and effort. 

13 Q. Did you look at the notice on the 

14 first page - the second page, I should say, of 

15 what we have stapled here with the notice that it 

16 was considered by CDS to be proprietary? 

17 A. I see that 

18 In my business, where I have worked 

19 for companies that sign NDAs all over the place, if 

20 I see a document that refers to an interface that's 

21 considered proprietary, I mean, we have a whole set 

22 of legal departments making sure that the proper 

23 NDAs are signed. 

24 So, I mean, this particular document 

25 dealt with the Bodenstab interface. We were 
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1 Again, this is something that every 

2 computer network does. 

3 If you take this same technique 

4 that's used on every computer network and, you 

5 know, every 485 network around, there's gaming 

6 companies in town that think that it's somehow 

7 proprietary to them when these techniques were 

8 discovered long before those companies existed. 

9 So I would not consider something 

10 that I can look up in a bookstore, say, 

11 confidential. 

12 Q. How would one go about determining if 

13 a particular coding technique was worthy of being 

14 confidential information as opposed to public 

15 domain information? 

16 A. I will answer that question as I 

17 think I can. 

18 Public domain information is very 

19 simple. It is information that is in the public 

20 domain. It's published. It's either published or 

21 it isn't. If you see it, everyone is using it, 

22 it's public. 

23 As to whether something is 

24 confidential, I mean, that means you can't see it. 

25 I mean, it's available one place only. 
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1 dealing with Mr. Bodenstab. It seemed fairly 

2 reasonable that if it were confidential that, you 

3 know, everything would be correct with it. 

4 Q. So you knew it might have been 

5 proprietary, but you assumed there was a legal 

6 document or whoever was taking care of the 

7 agreements necessary for you to have access to it? 

8 A. Well, I know Mr. Bodenstab doesn't 

9 have a documentation department. So if the first 

10 interface he had was with CDS, I didn't find it 

1 1 unusual that it would come with CDS on it. 

12 And having been from CDS. I think 

13 they put "confidential' 1 on every document, 

14 honestly, you know, to protect themselves. Whether 

15 it is or not, they will slap it on the front of it. 

16 Q. What was the basis of your belief 

17 that you were free to look at this? Was it an 

18 assumption? 

19 A. I'm an honorable guy, I work for an 

20 honorable company. My boss handed it to me. I was 

21 handed it by Mr. Bodenstab. It seemed fairly 

22 reasonable. It passed my smell test. 

23 Q. So you accessed it because you 

24 trusted Pat Powers to have made the necessary 

25 inquiries to ensure you access to it? 
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1 A. Well, Pat and Acres and Bodenstab. 

2 Everyone. 

3 Again, in the course of my business, 

4 I mean, I see an awful lot of stuff that's 

5 confidential from one company to another. I don't 

6 always, you know, on each document go to the 

7 original source or to the legal department, you 

8 know. 

9 Q. Was it typical for you to have 

10 access, though, when at Acres to CDS documents? 

1 1 A. No. These were the only CDS 

12 documents that I saw. 

13 And I was actually a little bit 

14 surprised to see them. But when I looked through 

15 here, and it described nothing but the AS/400 side 

16 of things, then I said: Okay. It's certainly, you 

17 know, Tom's information. 

18 Q. So you looked through it and 

19 determined that it wasn't of any use to you? 

20 A. Well, certainly, the stuff that 

21 discussed Tom's software, you know, on the AS/400, 

22 since we don't use an AS/400, is not going to help 

23 me. 

24 Q. Did you contact Mr. Powers after you 

25 had looked at this to say or question whether or 
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1 version I saw while at CDS was - certainly 

2 considered proprietary is the SAS protocol, which 

3 is the protocol that IGT uses to its slot 

4 machines. 

5 And at both CDS and at Acres, since 

6 we hooked to slot machines, I was handed one of 

7 these copies, and in both cases, it said on it, you 

8 know, "Proprietary, IGT." 

9 You know, again, I was pretty certain 

10 that our companies were, you know, licensed or 

1 1 legally allowed to have it. 

12 But I mean, in neither case, at CDS 

13 or at Acres, did I say, "I want to see a signed NDA 

14 before I look at this." 

15 Q. So you don't know for sure whether 

16 this SAS protocol was, in fact, subject to an 

17 agreement between the parties? 

18 A. Well, given that it said 

19 "Confidential" on it, and given that I know that 

20 IGT has threatened to sue many people, and the fact 

21 that both CDS and Acres are using it, I mean, it 

22 must be okay. They would be sued otherwise. 

21 O \X/}v*n vau TRTf*ivf*H thi<i HiH vnn 

4 J V^. YYIJWU YwU IbWiV^U UUO, U1U jrVJU 

24 assume that there was some kind of an agreement 

25 between Casino Data Systems and Acres concerning 
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1 not you had rightful access to this information? 

2 A. No. Actually, what I said after 

3 relatively quickly glancing at it is, "I hope we 

4 don't have to do it this way. I want to do it 

5 right." 

6 Q. So would you say you had a benefit 

7 from looking at this, in your view, seeing a bad 

8 example of how it was done? 

9 A. I don't know that a bad example helps 

10 you do it right I think if you can tell it's a 

1 1 bad example, you probably already know not to go 

12 down that path. 

13 Q. Did you receive any other information 

14 concerning interfaces with a player tracking system 

15 that had any kind of a Casino Data Systems' 

16 designation on it? 

17 A. No. 

18 Q. Was there a standard procedure at 

19 Acres concerning how to deal with information that 

20 might be another company's proprietary information? 

21 A. I have never worked at a company in 

22 this industry that had some sort of formal 

23 procedure, if that's what you mean. 

24 You know, for example, one of the 

25 things that I saw while I was at Acres and another 
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1 the AS/400 interface? 

2 A. No. I was pretty certain, in fact, 

3 that Casino Data Systems and Acres would probably 

4 not have an agreement. 

5 But again, knowing that Tom Bodenstab 

6 doesn't have a documentation department, and given 

7 that this seemed to be 100 percent about an AS/400 

8 and really not much about CDS software, I thought 

9 that perhaps, you know, the CDS logo was not 

10 really, you know, part of what CDS would consider 

1 1 its own proprietary documents. 

12 Q. Have you ever been given information 

13 that had some kind of confidentiality designation 

14 on it that you chose not to review or - well, 

15 that you chose not to review because of that 

16 confidentiality designation? . 

17 a. Well, I've refused to sign NDAs with 

18 companies as a consultant because I didn't like the 

19 terms - or didn't feel they were reasonable. And, 

20 you know, therefore, didn't see what stuff they 

21 were going to see me. 

22 Q. Having a peer or a boss hand you a 

23 document, have you ever ~ I am trying to get a 

24 feel for how this is handled. 

25 Have you ever said, "Whoa, stop, we 
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1 better look into this and see if this is truly 

2 legal for us to have access to it"? 

3 A. My job is kind of as a programmer, 

4 and, you know, it's my boss's job and the legal 

5 department's job to sign the NDAs and figure out 

6 the legal ramifications. 

7 Someone hands me a document like 

8 that, it's not my nature to second-guess them and 

9 say, "I trust you enough to work here, but I don't 

10 trust you enough to follow the rules." 

11 Q. So in your view, it is not your 

12 responsibility to track down the agreements and all 

13 that, and if your boss hands you a document marked 

14 "Confidential," somewhere it must be taken care of 

15 so that you can have access to it? 

16 A. I am sure that if you handed me 

17 something marked, you know, 'Top Secret Nuclear" 

18 whatever. Somewhere, there's a smell test where 

19 I'm certain that if there's a few documents that 

20 you put in front of me that I'd say, "Wait a 

21 minute. This seems fishy." 

22 I am not saying I would blindly just 

23 20 ahead and look at anvthinp Rut f^rtainlv 

24 something like this didn't register on my radar as, 

25 you know, I should run screaming from the room. 
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1 A. Well, actually, he didn't say I 

2 wouldn't be getting a raise. 

3 Pretty much close to his exact 

4 phrasing was: If I was a good boy in a couple 

5 months, I might 

6 And I felt that he was kind of 

7 stringing me along, seeing as how we were a couple 

8 months down the road from where it was promised in 

9 die first place. 

10 Q. What did he mean about being a good 

11 boy? 

12 A. I took a day off to go to my 

13 girlfriend's daughter's wedding, and he apparently 

14 didn't feel I gave him enough notice for that. And 

15 that was one of the things he talked about in my 

16 review where he said I did a bad job. 

17 Q. Was there anything else that was at 

18 issue that led him to say you had to be, as you 

19 said, a good boy? 

20 A. Well, you have to understand, Pat 

21 drove his engineers very hard. This system was put 

22 together in six months, which is quite a feat. 
* j /yd a mosi people worKcu every 

24 weekend. Perry, for instance, took off, I believe, 

25 something like two days between January and March. 
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1 Q. Why did you leave Acres? 

2 A. I basically felt that I was made 

3 certain promises, one of which was a salary 

4 increase, and I had a review with my boss, Pat 

5 Powers, at which time, he told me that I would not 

6 be getting a yearly salary increase that I fully 

7 expected, and I resigned the next day. Gave my 

8 resignation the next day. 

9 Q. Were there any other reasons for 

10 leaving? 

1 1 A. Actually, I liked the company an 

12 awful lot. I like the products, I like the 

13 people. 

14 No. If they had paid me or given me 

15 a raise, I would have stayed. 

16 Q. Did Mr. Powers say why you would not 

17 be getting a raise? 

18 A. Pat and I had in the course of 

19 working together, especially in, you know, a high 

20 pressure job like this, you know, had little 

21 run-ins or little butting heads, and I felt that it 

22 was pretty much a personality conflict between he 

23 and myself. ; 

24 Q. What did he say, though, about why ; 

25 you wouldn't be getting a raise? ; 
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1 And I felt that was pushing it. And 

2 given my project was ready on time, I didn't need 

3 to work quite so many weekends. And Pat, I think, 

4 felt that I was setting a bad example, that if I 

5 started taking Saturday off or Sunday off, that 

6 others would too. 

7 Q. Others would get that crazy idea? 

8 A. And so, you know, there was an 

9 example, you know, where he, you know, expressed to 

10 me that, you know, almost whether or not I needed 

11 to be there, I should be there. You know, as sort 

12 of a show of company support. 

13 And seven days a week for three 

14 months at my age is more than I am interested in. 

15 And I made that clear to him from the beginning as 

16 well. 

17 Q. Did you have anything lined up prior 

18 to leaving Acres? 

19 A. No. Believe it or not. 

20 MR. DOWELL: I will mark as Exhibit 

21 309 a document that you produced this morning. It 

22 says at the top "60 Day Evaluation." 

23 (Exhibit 309 was marked for 

24 identification.) 

25 /// 
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1 BY MR. DOWELL: 

2 Q. Can you tell me what this document 

3 is? 

4 A. Actually, I believe it was pretty 

5 much closer to a 90-day evaluation by the time it 

6 was given, and apparently, Acres, like many 

7 companies, has a provisional period before you 

8 become a full employee. 

9 And at the end of, I guess, 60 days, 
10 you get evaluated, at which point, they decide 

l i whether to make you permanent or not And I think 

12 that's what this was. 

13 Q. So it was 90 days after your hire 

14 date of 8-31-98 or thereabouts? 

15 A. Roughly. It was certainly longer 

16 than 60 days. 

17 Q. The wedding you took a day off for, 

18 that was on a weekend? 

19 A. Yes. 

20 Q. It says in the comments that: 

21 "Martin has, however, had 

22 some trouble adjusting to the 

23 comnanv's comorate nhilosfinhies " 

24 Do you know who wrote that? 

25 A. This was written by Pat Powers. 
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1 A. I would have to guess. I mean, the 

2 phone list is there. 

3 MR. DOWELL: Why don't we mark that. 

4 (Exhibit 310 was marked for 

5 identification.) 

6 BY MR. DOWELL: 

7 Q. We will mark this Exhibit 310. It 

8 appears to be an Acres phone list. 

9 Do you recognize this to be a list of 

10 Acres employees and their phone numbers from 

11 September of '98? 

12 a. I don't see September of f 98 on 

13 there. 

14 Oh, down at the bottom? 

15 Q. Yes. 

16 A. Yes, that's what it looks like. 

17 Q. Do you know if any of the individuals 

18 listed here, other than yourself, were formerly 

19 employed by CDS? 

20 A. Certainly, I know some. I wouldn't 

21 hope to get them all. But we have previously 

22 spoken about Rich Schneider. 

-tj V* 1 <uii going io give you a rea pen. 

24 Could you circle everybody that was formerly at 

25 CDS. 
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1 Q. What are the corporate philosophies 

2 he is referring to? 

3 A. Well, sometime 60 days and 90 days, 

4 while I was working 1 8 to maybe even 20 hours a 

5 day, I was late turning in my time sheet, and I got 

6 an E-mail from human resources, you know, stating 

7 that Okay. 

8 And again, things were very busy. 

9 This is in the December time frame. We were trying 

10 to get everything in, and I didn't respond to it 

11 right away. 

12 So next thing you know, I got another 

13 E-mail from human resources, and in fact, I got 

14 eight E-mails from human resources in a period of 

15 48 hours as to why my time sheet wasn't in. 

16 Given that I was working 18 hours a 

17 day, I felt that this was somewhat unreasonable. 

18 And so, I sent those eight E-mails 

19 with a somewhat nasty note to Pat, to Rich, to the 

20 human resources person. And they felt that that 

21 was not playing nice. ; 

22 And so, I believe that that ; 

23 comment - when he talked with me about that : 

24 document, that was the incident he mentioned. : 

25 Q. How many employees does Acres have? ; 
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1 a. As long as you're willing for me to 

2 be wrong in either direction, I will do my best. 

3 Q. Do your best. 

4 a. I don't truly know the people from 

5 Corvallis, but of the people in Las Vegas in this 

6 column, I have marked the ones that I know to have 

7 been employees of CDS. It could be incomplete. 

8 Q. There could be more? 

9 a. It could be more, or I could have 

10 gotten one wrong. 

1 1 SpinTek, I believe, has also at least 

12 six ex-employees of CDS as well as Silicon Gaming. 

13 In fact, I believe even Super Pawn 

14 has three ex-CDS employees. 

15 Q. Is there a reason that CDS has so 

16 many former employees, that you arc aware of? 

17 A. At about the time I left, CDS went 

18 through a little bit of a shake-up and had 

19 approximately 20 employees resign in six months. 

20 Q. Out of how many? 

21 A. These are engineers that I am talking 

22 about, and I believe in the engineering group, 

23 there might have been 30. A very high percentage. 

24 Naturally, again, if you work in this 

IS industry, if you work in Las Vegas in the computer 
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1 building business, you work for a competitor. 

2 (Exhibit 311 was marked for 

3 identification.) 

4 BY MR. DOWELL: 

5 Q. I would like to give you a document 

6 that is marked as Exhibit 311. 

7 Have you ever seen a document like 

8 that or similar to that before? 

9 A. This doesn't look exactly like what I 

10 saw, but I think I did see a flow chart once of the 

11 Acres organization. 

12 Q. Based on your knowledge of the Acres 

13 organization, does it appear that this is a 

14 representation of the corporate structure of Acres? 

15 A. Not currently, but what date is 

16 it -it's from 10-27? 

17 Q. It looks like October 27 of f 98. Let 

18 me ask that question again. 

19 Based on your knowledge of the Acres 

20 organization around the time of October 27, 1998, 

21 does it appear to be an accurate representation of 

22 the corporate structure of Acres on that date? 

23 A It Innk^ nnettv rlri^p 

^ <J A t IVVIw UIWUJ vlugvi 

24 Q. Do you notice anything offhand that 

25 is incorrect? 
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1 And if you could read them off out 

2 loud for the record. 

3 A Richard Schneider, Martin Dempsey, 

4 Darryl Pleasant, Miles Patceg. Perry Cobb, Scott 

5 Boyd, I believe some of the artists, actually, too, 

6 but I'm not certain which ones. 

7 Q. Just for the written record, could 

8 you read off the names that you circled on the 

9 phone list that we marked as Exhibit 310. 

10 a. That would be Scott Boyd, Perry Cobb, 

1 1 Robert Cole, myself, Miles Patceg, Darryl Pleasant, 

12 Rich Schneider. 

13 MR. DOWELL: Why don't we take a 

14 break 

15 (There was a recess taken.) 

16 BY MR. DOWELL: 

17 Q. Mr. Dempsey, I will give you a 

18 document that we previously marked as Bodenstab 

19 Exhibit No. 351. 

20 First, I will ask if you have ever 

21 seen this document, not including the handwritten 

22 notes all over it 

x j a. 1 ms ccrtainiy iooks xo oe a 

24 description of the CDS algorithm. 

25 Q. The algorithm that ** what algorithm 
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1 A. No. It looks okay, you know, to my 

2 knowledge. 

3 Q. If you could refer back to the Bates 

4 No. 2043250. 

5 A. The Bates number? 

6 Q. Yes. That is the - I am referring 

7 to that little number that the lawyers stamp on 

8 there. 

9 A. There it is. 

10 Q. It wasn't originally on there. 
U A. 204? 

12 Q. 2043250. 

13 A. 3250. 

14 q. Under "Pat Powers" - who you 

15 testified was your boss, correct? 

16 A Uh-huh. 

17 Q. - it says, "CABS." What does that 

18 mean? 

19 a I don't know about the C, but ABS 

20 would be the Acres Bonusing System. 

21 Q. Could you circle on this page the 

22 employees that were formerly employed by Acres. 

23 And if you could just read them off - 

24 a. Formerly employed by CDS? ; 

25 Q. Yes. Formerly employed by CDS. : 
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1 is that, I should say? 

2 A. This is the algorithm as to how to 

3 encode a card in a CDS format so that the Sentinel 

4 will accept it 

5 Q. To your knowledge, is this algorithm 

6 being used anywhere in the Acres system installed 

7 at Mandalay Bay? 

8 A. I am pretty certain that it is 

9 nowhere in there. 

10 Q. Why do you say "pretty certain"? 

11 A. I haven't seen every piece of 

12 software in the Acres system. It's, you know, 

13 rather large. But no part that I've seen - and 

14 I've seen quite a bit - has it in there. 

15 And every piece where you would 

16 reasonably place this algorithm, such as to decode 

17 the card number, I know it's not there. 

18 Q. Where would those places be where you 

19 would think it might be? 

20 A. You could, again, like CDS, place it 

21 in the firmware of the SMIB. 

22 You could make it — perhaps, 

23 another place where it might be placed would be in 

24 a program called the Concentrator. Another place 

25 where it could be placed to decode the card would 
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1 be the Translator. And the last place where it 

2 could probably be placed would be in the BIF 

3 program. And that defines a path from the card 

4 reader up to the Bodenstab still and back. 

5 If you were to place this algorithm 

6 anywhere else, it wouldn't necessarily do you any 

7 good. 

8 Q. The Concentrator is a software 

9 machine rather like the Polar. It is the first 

10 stop from the floor equipment into the back of the 

11 system. 

12 CDS has two devices, one called the 

13 Polar and one here called the Transaction 

14 Processor, although I have heard it referred to as 

15 the Tracker as well. Acres has programs that are 

16 different in many ways, but it also has two 

17 programs, one called the Concentrator, more 

18 naturally similar to the Polar, and the Translator, 

19 which is more similar in certain ways to the 

20 Transaction Processor. 

2 1 (Exhibit 3 1 2 was marked for 

22 identification.) 

23 BY MR DOWELL- 

24 Q. I give you a document that I am going 

25 to mark as Exhibit 312. I will give that to 
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1 necessarily guaranteed to make sense without a lot 

2 of explanation. 

3 Q. This was the standard method of 

4 communicating, though, in your group? 

5 A I don't think so. I mean, Pat had a 

6 very informal approach. It was rare that I 

7 actually sent him a document, and I don't know that 

8 other people necessarily sent him documents often. 

9 He would more likely, you know, just get us all 

10 around a table and ask where we were. 

1 1 Q. But this was just a report about 

12 routine matters that you were reporting to your 

13 boss? 

14 A. Yes. And I actually used it as a 

15 checkoff list. As I'd fix something, I'd cross it 

16 off. 

17 (Exhibit 3 1 3 was marked for 

18 identification.) 

19 BY MR. DOWELL: 

20 Q. I will give you a document that I am 

21 marking as Exhibit No. 313. The document Bates 

22 No. 3009870. 

23 Do vou recognize this document? 

24 a. Not yet 

25 Q. Please take a look at that, and I 
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1 counsel for Acres and give you this copy with the 

2 sticker on it. 

3 Do you recognize this document? 

4 a. Yes. 

5 Q. Could you tell me what it is? 

6 A. This is an internal document that I 

7 created, apparently, sometime around January 14th, 

8 that I sent to my boss, Pat Powers, that had a list 

9 of outstanding items that I felt had to be done on 

10 the Translator in order to get the system ready for 

1 1 Mandalay Bay opening. 

12 Q. Was this a type of document you 

13 routinely sent to Mr. Powers? 

14 a. Either verbally or in writing. 

15 I, you know, gave my boss status 

16 checks and updates as to where we were. A lot of 

17 times, it was more informal, and I'd just 

18 mention, "I got this done," or, "I was working on 

19 that" But sometimes I think he might have asked 

20 me for a list, or I gave him a list 

21 Q. So you prepared this list in the 

22 course of your normal duties at Acres? 

23 A- Yes. And just by the way, you know, 

24 it was really shorthand meant for from him to me. 

25 So I mean, it's not full sentences or not 
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1 would like to ask you some questions about it. 

2 A. Yes. This looks like a document that 

3 I wrote. 

4 Q. Was this an E-mail that you sent to 

5 Meyer, Powers, Lamb, Srinivasan, and Waldner on 

6 November 4th, 1998? 

7 A. Yes. 

8 Q. What is the subject matter of the 

9 E-mail you sent? 

10 A. The subject matter is that our 

1 1 current approach, or the approach we were using, I 

12 guess, as of November, which was to use a ULONG, 

13 which is a four-byte binary number, which is the 

14 most natural sort of number format on a modem 

15 computer, wouldn't be able to work properly with a 

16 true player tracking system. 

17 And the reason that we were able to 

18 use it up to this point is that we were generating 

19 our own little card numbers. We weren't attaching 

20 to a player tracking system. 

21 And since we could control the 

22 numbers we were generating, we could make sure that 

23 they were small enough to work with this system and 

24 that we needed to change our system to be more 

25 general. 
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1 Q. Underneath issue No. 2, it says: 

2 "For Mandalay Bay, we don't 

3 just have to operate using CDS 

4 cards but operate cross 

5 property with a Player Tracking 

6 System that also attaches to 

7 CDS systems." 

8 What does that mean? 

9 A. Typically, Circus uses one AS/400 for 

10 their properties. 

1 1 Then I didn't know very much about 

12 the Bodenstab system, only that we were going to be 

13 using it. And I knew that Circus was using 

14 Bodenstab to stop to Bodenstab somehow. And if 

15 they had one AS/400 running Tom's software that was 

16 doing multiple player tracking for multiple 

17 properties, some of which are CDS and some of which 

18 aren't, that we would have a real problem unless we 

19 managed to deal with that. 

20 It turns out, actually, that Tom's 

21 software didn't run cross-property. He runs even 

22 on the same machine, you know, each casino 

23 separately. 

24 Q. So they are not all linked together 

25 by a common computer at all the Circus properties? 
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1 Q. Now, is the Luxor a Circus property? 

2 A. Yes. Yes. This is what Perry told 

3 me when he came back from the property one day. 

4 And he was quite aghast at it 

5 You know, we didn't have a solution 

6 because since we didn't generate these numbers and 

7 couldn't change them and whatever, I mean, 

8 theoretically, the person's Mandalay Bay card would 

9 work over at Luxor and give points to the other 

10 guy. 

1 1 So unless they both happened to 

12 accidentally play the same amount, someone could be 

13 thinking they're getting points and not. And it 

14 wouldn't really be a CDS problem or a Mandalay Bay 

15 problem so much as these customers are confused. 

16 Now, I don't think I knew that until 

17 long after Mandalay Bay opened. I think I heard 

18 about Luxor cards working probably sometime in 

19 March. 

20 Q. "For Mandalay Bay," this 

21 says, "we just don't have to 

22 operate using CDS cards." 

23 If it's an Acres system, why would 

24 you have to operate using CDS cards? 

25 A. Because at the time, Tom Bodenstab 
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1 A. To the best of my knowledge, all the 

2 player tracking clubs are completely separate at 

3 this point. 

4 Q. Isn't it true that you can use like a 

5 card from Circus Circus casino at Mandalay Bay and 

6 vice versa? 

7 a. I don't know that. 

8 I know that some Luxor cards 

9 accidentally appeared to work at Mandalay Bay. And 

10 this is really horrible. This was not a feature; 

1 1 this was a bug. And it was a bug, and whoever 

12 generated the card numbers, the Bodenstab or Circus 

13 or however it was done, because it didn't work 

14 properly. 

15 What happened was that they reused 

16 some numbers that were also in the Luxor system so 

17 that a customer coming in from Luxor and putting 

18 their card in would get -- it would appear to be a 

19 good card, it would appear to work. 

20 However, it would say, "Hello, Joe." 

21 It would have the wrong name, and it would, in 

22 fact, be some other customer that actually existed 

23 in Mandalay Bay. And if the Luxor customer played 

24 thinking they were accruing points, in fact, they'd 

25 be going into this other person's account 
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1 was generating these cards, and what he did to get 

2 us started was actually hand us some cards from 

3 other CDS systems and said, "Try these." 

4 And so, we tried again to try and use 

5 them. And these are, you know, again cards that 

6 any person can be given. All you do is walk into, 

7 say, Luxor, give them your name, and they'll hand 

8 you a card. You can take this card to any Track 2 

9 reader, run it in, and up comes this number. 

10 So the thing is that when you try and 

1 1 decode this number, as we're talking about with 

12 this algorithm, we can't decode number the same way 

13 that, say, Tom might be. We don't - we don't 

14 have that algorithm. 

15 So I set up a red flag to Pat and 

16 said, "Hey, we got to do something about this." 

17 Q. I guess I am not following your 

18 answer. 

19 A. Maybe would you tell me the question 

20 again. 

21 Q. Let me try again. 

22 It says: 

23 "For Mandalay Bay, we don't 

24 just have to operate using CDS 

25 cards." 
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1 So I understand that what you are 

2 saying here is you have to be able to use CDS cards 

3 at Mandalay Bay; is that right? 

4 A. Well, anybody's cards. 

5 For instance, if you take a look at 

6 issue 1, No. 3, it talks about a separator 

7 character that is usually represented by a dash. 

8 It turns out that the ACSC player 

9 tracking system, which is in use by the Reserve, 

10 uses these separator characters; that CDS doesn't 

11 do it, but some of these other systems do. 

12 So if we're going to use anybody's 

13 cards, regardless of where they're created, we have 

14 to be able to handle anything that can be encoded 

15 on that mag stripe. 

16 Q. Maybe perhaps on a simpler basis, I 

17 thought the goal was to have at Mandalay Bay it 

18 only use Mandalay cards. 

19 Is that incorrect? 

20 A. Well, I mean, again, back in 

21 November, we didn't know what was happening. And 

22 whether the cards were Mandalay Bay cards or Luxor 

23 cards or Circus cards or even ACSC system cards, we 

24 had no control over that since Acres didn't create 

25 the card number. 
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1 It's, you know, a standard thing 

2 that's known in the industry. And given that 

3 Circus had six or seven other properties, most of 

4 which use CDS, you know, if we wanted to be able to 

5 interoperate down the road, at some future date, 

6 you know, the trick is not to paint yourself into a 

7 comer. 

8 Even if it's not a requirement now, 

9 you try to make your system as flexible as you 

10 can. 

1 1 For instance, there's no 

12 requirement - and I don't believe Acres has sold 

13 a system yet that interoperates with ACSC or has 

14 taken on a property that's previously had an ACSC 

15 system. 

16 Q. It says here - I'm sorry. 

17 A. But we designed the system to be able 

18 to work with those cards as well. 

19 Q. It says here in the second sentence: 

20 "This means not only do we 

21 have to read CDS cards but at 

22 least when communicating to the 

23 nlaver tracking svstem. we have 

24 to decode them as the same 

25 number as CDS." 
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1 Q. So was it your understanding in 

2 November that someone with a Luxor card should be 

3 able to walk into Mandalay Bay and be in the club 

4 and get points? 

5 A. Have it work properly? 

6 Q. Right. 

7 A. No. In fact, in November, no one was 

8 doing that. 

9 However, people had talked about it 

10 for years, and I saw an article in the newspaper in 

1 1 the spring, I believe, where Station Casinos has 

12 implemented something they call a Station pass or 

13 Station card where their cards now apparently work 

14 at all their casinos, where you can get one card 

15 that works everywhere. 

16 Q. So that was not a goal of the 

17 Mandalay Bay installation, though, to have the 

18 cards compatible across all Circus properties? 

19 A. Well, you know, no. But given that 

20 people for years have talked about trying to offer 

21 this. 

22 Hairah's was another customer that 

23 talked about trying to get all of their properties 

24 across the country to have one player's club, and 

25 they've talked about it 
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1 A. Yes. 

2 Q. What does that mean? 

3 A. Well, again, in November, not having 

4 had discussions with Tom Bodenstab as to how the 

5 system was supposed to work, I was basically 

6 guessing what we would have to do to try and 

7 interface with him. 

8 And potentially, if he had one AS/400 

9 system for seven Circus properties and we were 

10 going to have to read those cards, we'd have to 

1 1 somehow decode it to the same number. 

12 Q. So was it your understanding that to 

13 do that, based on your knowledge of the way that 

14 decoding was done at CDS, that you would have to 

15 use that same algorithm? 

16 MR. RIEDINGER: Objection. Assumes 

17 facts not stated. 

18 THE WITNESS: When we talked with 

19 Tom, we found out basically that it wasn't a 

20 requirement and that we couldn't do it. 

21 BY MR. DOWELL: 

22 Q. What I am asking is: When you wrote 

23 this, was it your understanding that you were going 

24 to have to use the algorithm that CDS used to 

25 decode CDS cards? 
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1 A. No. Specifically, I said in here 

2 that I could do it without using knowledge acquired 

3 as proprietary. 

4 Q. How would you do it without using 

5 proprietary information? 

6 A. How we actually did it in the working 

7 system that we finished was we had the Bodenstab 

8 system send us both numbers. 

9 Q. Did you contemplate that being the 

10 solution when you wrote this in November of '98? 

11 A. I wish I was that good. This was 

12 more: Here are our problems. Let's talk about 

13 them. 

14 I don't know that I recommended a 

15 solution. The only solution that I really 

16 recommended is that we had to use 20 character 

17 fields if we were going to, you know, guarantee to 

18 work with every card 

19 Q. This says: 

20 "This means not only do we 

21 have to read CDS cards, but at 

22 least when communicating to the 

23 Dlaver tracking svstenv we have 

24 to decode them as the same 

25 number as CDS. This isn't 
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1 that I have no intention of using that algorithm. 

2 Q. Was there a lot of pressure during 

3 this time, in November, to come up with this system 

4 that could read CDS cards? 

5 A. No. This is me, more or less, trying 

6 to come up with the right way to do it. 

7 Whenever you're designing something 

8 like this, you want to handle as many possible 

9 cases as you can. 

10 And for instance, let's just say I 

1 1 didn't handle the separator character. What that 

12 would mean is we could potentially install the 

13 system at 20 or 30 casinos and all the sudden found 

14 out that we needed to do something with the 

15 separator character. And at that point, it's an 

16 entirely terrible mess to go back and try to modify 

17 all these systems out there and upgrade everything 

18 and make it all fit. 

19 And so, the best way to do it is when 

20 you're doing the design is try to come up with 

21 every possible problem that you can see and work 

22 around it so that you don't have these things come 

*y\ nn Ann nit vnn an/*) t¥*aiiitp T&wrr\r\r 
& j uy <uiu mi y\Jix oiiu ici|iuic IwWUik. 

24 Q. It was different from that at 

25 MandalayBay. It wasn't just anticipating, you 
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1 really hard..." 

2 And then, you go on. Well, no. You 

3 say: 

4 "This isn't really hard, and 

5 I don't have to use knowledge 

6 acquired when I was an employee 

7 there that they can claim is 

8 proprietary to do this. But it 

9 wasn't something we considered 

10 or mentioned to Circus when 

1 1 discussing the player tracking 

12 system." 

13 Now, when you say, "This isn't really 

14 hard," aren't you referring to the decoding? 

15 A. Well, if I decoded it using the 

16 algorithm, then that obviously would be 

17 proprietary. 

18 In fact, we found it wasn't hard, for 

19 instance, by using two numbers. I was sure there 

20 was a work-around. I just didn't know what it was 

21 at this time. 

22 Q. You knew it wasn't really hard, but 

23 you didn't know how to do it? ; 

24 a. How to do it, no. ; 

25 And again, right in there, I state ; 
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1 know, future needs. 

2 Wasn't it more you had to make it 

3 work with CDS cards? 

4 MR. RIEDINGER: Objection. 

5 Argumentative. 

6 THE WITNESS: Specifically having 

7 been at CDS, I know that CDS does not use this 

8 separator or dash character. 

9 If all I was interested in doing was 

10 trying to operate with just CDS cards, I wouldn't 

1 1 have even put in that. This was a more general 

12 approach to: Here's all the problems out there. 

13 It wasn't really in response to any 

14 particular pressure. 

15 Again, as I mention in here, I said, 

16 "We never even considered it or discussed it with 

17 Circus." 

18 BY MR. DOWELL: 

19 Q. Did there ever come a time when 

20 Circus informed anyone at Acres, to your knowledge, 

21 that the Mandalay Bay system would have to be able 

22 to read CDS coded cards? 

23 A. No. The only thing that we knew was 

24 that we had to operate with Tom Bodenstab, who 
IS previously had used CDS encoded cards. 
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1 Q. If I went over to Luxor and got a 

2 player card and took it over to the Mandalay Bay, 

3 would it work? 

4 A. You're asking my opinion, and I will 

5 give you my judgment on it 

6 I'd say 10 percent 

7 Q. Okay. 

8 A. What happens is that, apparently, 

9 there's an overlap. But for instance, there's 

10 maybe a million customers at Luxor, I don't know. 

11 There's maybe half a million customers at Mandalay 

12 Bay. And some fraction of those two populations 

13 intersect Apparently, there are some of the same 

14 numbers. But I don't think they all intersect 

15 Again, this is something you'd need 

16 to test 

17 Q. But it wasn't part of the system 

18 design, from your standpoint, to make something 

19 like that happen intentionally? 

20 A. No. In fact, as I said, we had it 

21 happen accidentally and considered it a bug. 

22 Q. When you were communicating with the 

23 Dlaver tracking w^tem whv HiH vmi Havr tn H«wJ*» 

24 numbers the same as CDS, like it says here in 

25 Exhibit 313? 
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1 Q. Well, any of them. I will represent 

2 that it was produced together. I don't know that 

3 it - and it is consecutively Bates numbered. 

4 I don't know that it belongs together. 

5 A. I am going to believe that the page 

6 marked 3006628 looks to have my handwriting on it. 

7 I think that's my handwriting. 

8 And 6629, that really looks like my 

9 handwriting. 

10 This document, just as a definition, 

1 1 is part of an Acres proprietary source file that 

12 defines the network packet that comes up from the 

13 card reader SMIB. 

14 Okay. 3006631 looks to be a database 

15 schema from the Acres player tracking cash from 

16 some unknown date. You know, it changed over 

17 time. 

18 And 6632 is the completed ratings 

19 table, and 6633 is card-in table. The card-in 

20 table is certainly not current as of when I left. 

21 I don't know that I have ever seen 

22 6634, 6624, 6625 through 27 before. I certainly 
a aicin i prepare mem. 

24 This could be Perry's work. I'm not 

25 certain who prepared these or why. 


Page 170 

1 MR. RIEDINGER: Asked and answered. 

2 THE WITNESS: Well, if we had to use 

3 the same interface as CDS, if Tom Bodenstab 

4 couldn't modify his system in any way, shape, or 

5 form, and he was talking to a bunch of CDS systems 

6 at an arbitrary number of casinos, and we were 

7 going to plug in there just like we were a CDS 

8 casino, we'd have to do that. 

9 And we didn't do that, he didn't ask 

10 us to, we didn't need to, it didn't happen. 

11 BY MR. DOWELL: 

12 Q. Are you familiar with the term 

13 "casino management system"? 

14 a. I believe that's what Tom Bodenstab 

15 calls his system. 

1 6 (Exhibit 3 1 4 was marked for 

17 identification.) 

18 BY MR. DOWELL: 

19 Q. Mr. Dempsey, I will give you a 

20 document I am marking as Exhibit 314. 

21 Could you look through that It is 

22 Bates Nos. 3006624 through 3006634. ; 

23 Could you look through that, and see ; 

24 if you recognize the document. ; 

25 A. Which piece? ; 
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1 Q. I believe these came from your 

2 files. 

3 Does it look like something that you 

4 have seen before? 

5 A. I actually don't recall the documents 

6 that I discussed, mentioned. 

7 Again, Perry and I had a player 

8 tracking file. It could be that our stuff got 

9 mixed up. 

10 Q. Referring to 3006625. 

11 A. 25, okay. 

12 Q. Can you tell what this is? 

13 A. It looks to be a summation or a 

14 redoing of the information in the Oasis document 

15 that starts with 3006319. Neil Spencer Exhibit 

16 453. Again, one of the documents in that 

17 collection. 

18 Q. What do you mean by "a redoing"? 

19 A. Well, it looks to have the same 

20 information. 

21 If you're looking at that 6625 field, 

22 and I go back to well, I guess it isn't quite 

23 what I thought. 

24 There are certain similarities 

15 between 6625 and this other document, 3006312. 
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1 Q. Could you walk roe through what the 

2 similarities are that you see? 

3 A. Well, for instance, it says, primary 

4 OCR number" in both places. It says, "primary 

5 player last name" in both places. 

6 Q. Where do you see? Okay. 

7 A. "Primary player first name. Primary 

8 alias." 

9 I mean, almost all of them go right 

10 from one to the other. 

11 Q. So it looks like someone copied out 

12 of the Casino Data Systems engineering 

13 specification these field names into this spread 

14 sheet on document 3006625? 

15 A. Yeah. And it's even labeled 

16 "Oasis - AS/400 Transactions." 

17 Q. You understand that refers to the — 

18 A. I assume it's describing the Oasis 

19 400 transactions in this document 

20 Q. That is the June - I think it's the 

21 June 29th, 1998 engineering specifications from 

22 Casino Data Systems? 

A What i« that*? 

24 Q. You said — you said you assume it's 

25 describing the Oasis 400 transactions in this 
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1 Do you know what these columns across 

2 the top represent? 

3 A It looks like there's a one-to-one 

4 correspondence between the types of messages or the 

5 headings in the other CDS document as here. 

6 Q. So- 

7 A So where we talked before about CDS 

8 have eight transactions, I see here eight columns 

9 with the same headings. 

10 Q. Okay. I am with you. 

11 So it looks like each column is a 

12 different message format, is that correct, that was 

13 used by CDS and is early shown by CDS in its 

14 engineering specifications? 

15 A. Again, I would probably call it 

16 Bodenstab, but yes. 

17 Q. On the document, it says, "CDS." 

18 A. The document is labeled "CDS." 

19 Q. So you have the eight columns, and 

20 does it appear that it is checked off in each row 

21 where the particular field is used in the message 

22 format? 

a a. weii, lx aoesn i iook compiexe. 

24 For instance, on page 30063 14, at the 

25 top of the page, under "Change primary OCR number, 1 ' 
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1 document, and I just wanted to confirm that the 

2 document you were referring to is the June 29th, 

3 1998 engineering specifications? 

4 a. Yeah. I swear, there's a header page 

5 or something missing off that. 

6 Q. But -- 

7 a. Yes. 

8 Q. Maybe we can identify it from Bates 

9 No. 3006312. 

10 a. Looks good to me. 

1 1 Q. What do those checkmarks represent, 

12 as far as you can make it out? 

13 a. It looks like a mapping. It looks 

14 like the same information, basically, as in pages 

15 3006312 through 3006316 in a different format 

16 Q. How come some of the boxes are 

17 checked and some aren't? I don't understand how 

18 that works. 

19 MR. RIEDINGER: Objection. 

20 Foundation. 

21 MR. DOWELL: Let me back up. 

22 BY MR. DOWELL: 

23 Q. Do you have any understanding as to 

24 what these checkmarks - let's go back even 

25 farther. 


Page 176 

1 I see something that says, "POD," post account 

2 number, on the CDS document And I don't see 

3 that wait a minute. Yeah, there's there. 

4 That's okay. 

5 Q. You found it on 30063 1 4 under the - 

6 A What I am trying to come to grips 

7 with here is that I see four checkmarks in the 

8 "Change OCR." which I chose because there is the 

9 smallest number of checked boxes. And so, it looks 

10 like there's four fields. 

11 Q. Okay. 

12 A But when I look at 30063 14 at the 

13 "Change OCR," it looks like there's considerably 

14 more than four fields. 

15 And so, I don't know why, if someone 

16 was trying to match these, they didn't do a more 

17 thorough job. 

18 But it looks pretty close. Maybe 

19 they decided to leave out some for a reason. 

20 Q. It looks like they left out like 

21 "Record Created Date," didn't they? 

22 A Yeah. "Record Created Date." It 

23 looks like thev left out the first four — thev 

24 left out the first four, for some reason. 

25 Q. Could it be that they're common to 
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1 all the message formats? 

2 A. Are they? Oh, maybe that could be 

3 it. 

4 Q. So it appears that someone went 

5 through and did a fairly detailed analysis of what 

6 is shown in the Casino Data Systems engineering 

7 specification? 

8 A. Yes. 

9 MR. RIEDINGER: Objection. It lacks 

10 foundation. 

1 1 THE WITNESS: You're asking for my 

12 opinion. 

13 BY MR. DOWELL: 

14 Q. Based on your knowledge of the 

15 development work that went into the Acres system 

16 and your knowledge of software programming and the 

17 procedures that someone goes through in developing 

18 software, does it appear to you that someone went 

19 through and looked at and closely analyzed the CDS 

20 engineering specification shown in Spencer 453? 

21 MR. RIEDINGER: That certainly calls 

22 for an opinion. 

23 THE WITNESS- I will second his 

24 objection, why not 

25 But I mean, yeah, I guess it does. 
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1 definitely say, on 6628, that is my handwriting. 

2 BY MR. DOWELL: 

3 Q. So it appears - if these documents 

4 were in a file that were together, meaning whatever 

5 we received, this spreadsheet was right next to the 

6 document with your handwriting, would it appear 

7 that someone provided this spreadsheet to you for 

8 your file? 

9 MR. RIEDINGER: Objection. Calls for 

10 speculation. 

11 THE WITNESS: I mean, I don't know 

12 how it got there. 

13 I mean, I picked up whatever was in 

14 my file, the dregs, when I was leaving. The stuff 

15 that speared might be required for this testimony, 

16 and gave it to Acres counsel. 

17 And whatever was in the player 

18 tracking folder, he got Whatever seemed to be in 

19 there. And I made no attempt to characterize it, 

20 and I don't recall ever having seen it before. 

21 MR. RIEDINGER: I will note for the 

22 record that it's counsel for CDS who characterized 

71 thiQ matPTial aq havina kyn in \Ar IVninw'c 
uuo uiaibliai oo liavilig uwli ill xvu. LS^lllyo^y 3 

24 file. It's not the testimony of the witness. 

25 /// 
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1 I certainly didn't do it. I knew better. 

2 BY MR. DOWELL: 

3 Q. Why did you know better? 

4 a. Well, having been in this business 

5 almost 20 years, I didn't need to do this much work 

6 to show what this shows, which is it's horrible. 

7 There's a whole bunch of transactions 

8 using all sorts of different fields. It's very 

9 confusing. 

10 The Acres method where we just have 

1 1 three messages is better. 

12 As an aside, I don't know if they did 

13 this in Excel or not, but I don't even know how to 

14 make one of those check boxes. They certainly look 

15 computer done. They're too accurate to be done by 

16 hand. 

17 Q. So it appears somebody else is guilty 

18 of making this chart, then? 

19 MR. RIEDINGER: Objection. Assumes 

20 facts not testified to - 

21 THE WITNESS: Certainly not me. 

22 MR. RIEDINGER: - and I object to 

23 the phrase "guilty." It's certainly argumentative, 

24 in the least. 

25 THE WITNESS: However, I will 
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1 BY MR. DOWELL: 

2 Q. I asked you if it looked like someone 

3 had gone through and closely analyzed the CDS 

4 engineering specification. You said that it did, 

5 or you said, "I guess it does." 

6 A. I'm not convinced they did a complete 

7 job or why they left out those four fields or 

8 whatever, but it looks like they took some time. 

9 Q. You said, though, that you knew 

10 better. 

11 A. Uh-huh. 

12 Q. I would like to ask you some more 

13 about what you meant by that? 

14 MR. RIEDINGER: Asked and answered. 

15 MR. DOWELL: Let me ask my question, 

16 and we'll see. 

17 MR. RIEDINGER: You have asked him 

18 what he meant by that. It was expressly requested. 

19 MR. DOWELL: No, I didn't. We will 

20 let the record speak for itself on that. 

21 BY MR. DOWELL: 

22 Q. You said that having been in the 

23 business for 20 years, you didn't need to do this 

24 much work to show that, apparently, your belief 

25 that the Casino Data Systems specification was 
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1 horrible, correct? 

2 A. Yes. 

3 Q. What I want to ask you is: When you 

4 say you knew better, were you also referring to 

5 that you knew better than to take proprietary CDS 

6 information and analyze it for Acres' purposes? 

7 A. Well, I still don't know that this is 

8 proprietary CDS information. It says CDS on it, 

9 but it refers to the Bodenstab interface. 

10 But as far as analyzing it, every 

1 1 message you implement between systems takes time. 

12 The fewer messages you need to implement, the 

13 better off you are. 

14 If I can, in effect, implement three 

15 messages and implement a player tracking interface 

16 versus, let's just arguably say nine, you'd expect 

17 that the first one would take one-third the time, 

18 have one-third the bugs and take one-third the 

19 testing effort. 

20 So it would seem that this approach, 

21 just from looking at this CDS document, would be 

22 three times, roughly, three times slower, buggier, 

23 and harder to implement. 

24 So I would then never go through some 

25 sort of detailed analysis. I would never analyze 
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1 MR. RIEDINGER: Mr. Dowell, it is 

2 apparent that you are trying to get the witness 

3 with these argumentative questions to change his 

4 testimony. You know that that's improper. 

5 I request that you refrain from doing 

6 so. Simply ask questions that you can get 

7 answers. But to argue with the witness to suggest 

8 that he might have some different testimony is 

9 completely improper. 

10 MR. DOWELL: I am, in fact, not 

1 1 trying to get the witness to change his testimony. 

12 We're quite content with what he's got, and I am 

13 just trying to get yet more. 

14 MR. RIEDINGER: You are, in fact, 

15 arguing with the witness and suggesting that he 

16 should give different answers. That is expressly 

17 what your questions are. 

18 MR. DOWELL: No, they are not, and we 

19 will let the record speak for itself on that. 

20 BY MR. DOWELL: 

21 Q. Earlier, I asked about what you meant 

22 when you said you knew better, and I asked if you 

23 were referrini? to that vou knew better than tn take 

24 proprietary CDS information and analyze it for 

25 Acres purposes. 
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1 something I never wished to implement 

2 Q. Doesn't it appear, based on your 

3 knowledge of software programming and what is in 

4 these documents we're discussing, that someone has 

5 reviewed the CDS engineering specification so that 

6 they could make something better and improve upon 

7 it? 

8 MR. RIEDINGER: Objection. Calls for 

9 an opinion, the question is argumentative, and it's 

10 asked and answered. 

11 THE WITNESS: I am not sure how 

12 having these two documents would lead someone to a 

13 better design. 

14 If I look at a Van Gogh, I can't 

15 paint something better. It has to be in me. If I 

16 look at a bad design and come up with something 

17 better, it needs to come from within me. 

18 BY MR. DOWELL: 

19 Q. But if you look at a hole, you know 

20 to step around it, right? 

21 MR. RIEDINGER: Objection. That ; 

22 question is argumentative. ; 

23 THE WITNESS: It's not necessarily ; 

24 obvious, at least to the person at CDS or Bodenstab ; 

25 that designed this, that it was a hole. ; 
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1 And you said that the approach of 

2 looking at the CDS document would be three times 

3 slower, buggier, and harder to implement, so that 

4 you would never go through some sort of detailed 

5 analysis of the CDS document 

6 MR. RIEDINGER: This is the second 

7 time you have read that answer back to him. 

8 MR. DOWELL: No, it's not. 

9 MR. RIEDINGER: Yes, it is. 

10 MR. DOWELL: No, it's not. 

11 MR. RIEDINGER: I am not going to 

12 argue with you. 

13 MR. DOWELL: You are arguing with me 

14 on it 

15 MR. RIEDINGER: I am just placing my 

16 statement on the record, and you proceed. 

17 MR. DOWELL: I am arguing with you 

18 about it, and if you choose to repeat your 

19 statement, then I will repeat my argument 

20 MR. RIEDINGER: Please, please, 

21 settle down, Mr. Dowell. 

22 MR. DOWELL: You need to settle 

23 down. I don't know why you are being so agitated 

14 about this. 

15 MR. RIEDINGER: Calm down. 
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1 MR. DOWELL: What is not calm about 

2 what 1 am doing? 

3 MR. RIEDINGER: Please just proceed 

4 to ask your questions. 

5 MR. DOWELL: Okay. I will. 

6 BY MR. DOWELL: 

7 Q. You stated you would never go through 

8 some sort of detailed analysis. 

9 My question, though, was: When you 

10 said that you knew better, were you also referring 

11 to you knew better than to take proprietary 

12 information from CDS? 

13 MR. RIEDINGER: Objection. Asked and 

14 answered. 

15 THE WITNESS: Yeah. I am going to 

16 have to object and say asked and answered on that 

17 one too. 

18 I don't characterize this as 

19 proprietary information from CDS, first of all. It 

20 refers to a Bodenstab interface. 

21 Yes, it's a CDS document. As I said 

22 before, Bodenstab does not have a documentation 

23 department. I find no reason to believe that this 

24 would not be Bodenstab f s information as much as 

25 CDS. 
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1 document 

2 Q. And Casino Data Systems is Acres' 

3 primary competitor? 

4 MR. RIEDINGER: Objection. Calls for 

5 an opinion. 

6 THE WITNESS: I would say that the 

7 primary competitor to CDS would be IGT or Bally, 

8 both of which have more installed systems than 

9 Acres. 

10 BY MR. DOWELL: 

11 Q. Do you know approximately how long it 

12 took CDS to develop its gaming software or, 

13 gaming and slot machine control system? 

14 A. I believe the company was founded 

15 sometime around three or four years before I joined 

16 it. Sometime in that time. 

17 Q. So how long did it take CDS to 

18 develop - let me ask you this. 

19 Can you estimate in engineering 

20 man-hours how long it took CDS to develop its 

21 software or slot machine control system? 

22 MR. RIEDINGER: Objection. Calls for 

23 speculation. 

24 THE WITNESS: That's really hard. 

25 You can estimate how long it would 
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1 MR. RIEDINGER: The question also 

2 assumes that the information is proprietary to 

3 someone, which, of course, is not, in fact, 

4 testified to. 

5 BY MR. DOWELL: 

6 Q. Didn't you testify earlier that 

7 packet formats were proprietary information? 

8 A. Packet formats? I don't recall. 

9 Certainly, some packet formats may be proprietary. 

10 Q. Does the information shown on 

11 3006314, in fact, show packet formats? 

12 A. That appears to show packet formats. 

13 It sure does. 

14 Because some packet formats may be 

15 proprietary does not mean all packet formats are 

16 not proprietary. 

17 Q. Do you have any reason to believe 

18 that the packet formats shown in 3006314 are not 

19 proprietary? 

20 A. I can't characterize it without 

21 knowing who created them and why. 

22 Q. So is your answer "No"? 

23 A. The answer is: I can't answer — I 

24 can't tell you whether I think they're proprietary 

25 or not without more information than this 
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1 take to do a piece of software. CDS didn't just do 

2 this. It did an early investigation and then 

3 upgraded it and upgraded it and upgraded it, and 

4 you know, that is basically impossible to estimate. 

5 BY MR. DOWELL: 

6 Q. So you can't give a reasonable 

7 estimate of that? 

8 A. No. Predicting software development 

9 time is an incredibly hard task. 

10 Q. How about the time it took Acres to 

1 1 develop its Wizard system? 

12 A. Well 

13 MR. RIEDINGER: That's not a 

14 question. That's a statement. 

15 BY MR. DOWELL: 

16 Q. Can you give a reasonable estimate of 

17 the time it took Acres to develop its Wizard 

18 system? 

19 A. I can given the same sort of estimate 

20 I gave in answer to the CDS question. 

21 Acres has been in business longer and 

22 developed the first on-line slot system. It's been 

23 upgrading it from there. So, you know, sometime 

24 in, what, an extra year or two more than CDS. 

25 I mean, certainly many of the 
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1 database schema formats are an upgrade of the 

2 previous Paradox system and/or the work they did 

3 withlGT. 

4 Q. Who else at Acres, to your knowledge, 

5 had access to the Casino Data Systems engineering 

6 specifications that starts at Bates No. 3006309? 

7 A. I would assume from the time I 

8 received the document from Pat Powers that it would 

9 probably be myself and Perry Waldner. 

10 As to who might have seen it before 

i l Pat gave it to me, I have no knowledge of, and my 

12 file cabinet wasn't locked, so presumably, someone 

13 could have gotten in and seen it But I pretty 

14 much believe it gathered dust 

15 Q. It wasn't gathering dust when someone 

16 made the spreadsheet in 3006625, correct? 
n MR, RIEDINGER: Objection. It's 

18 argumentative. 

19 THE WITNESS: We don't know whether 

20 this was created before or after I got the document 

21 and by whom. 

22 We don't even know that someone at 

23 Acres created it 

24 BY MR. DOWELL: 

25 Q. Do you know what those numbers down 
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1 tracking interface. 

2 Q. For the player tracking interface? 

3 A. They used probably hunks for, you 

4 know, the rest of the system, one of which is 

5 actually documented in 3006628. 

6 Q. The message packets for the player 

7 tracking interface, where do those packets of 

8 information travel with respect to that? 

9 A. They travel from BIF to whatever 

10 matching piece of AS/400 code receives them. 

11 Q. So at Mandalay Bay, that is the 

12 Bodenstab software? 

13 A. Yes. 

14 MR. RIEDINGER: Objection. Assumes 

15 facts not testified to. 

16 BY MR. DOWELL: 

17 Q. Now, your statement says that 

18 sometime in 1998 was when Mr. Powers provided you 

19 with the CDS documents that we have been 

20 discussing. 

21 A. That's correct. 

22 Q. Can you be more specific on when in 

25 'QR that was? 

24 a. It was relatively soon after I 

25 started and presumably before Perry Waldner was 
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1 the one column there mean, 'Type 10- A, 15-A, 15-A, 

2 1-A"? 

3 A. They look to match the column, "Bytes 

4 Required" in the CDS document In data format. 

5 Q. Could one use this chart that is 

6 shown in 3006625 to come up with fewer message 

7 formats for a system? 

8 MR. RIEDINGER: Objection. Calls for 

9 speculation. 

10 THE WITNESS: Someone could do 
n anything. I can't - I don't know. 

12 I mean, it wouldn't help me. lean 

13 answer it that way. In fact, these documents 

14 really are the same as this one, just in different 

15 format 

16 BY MR. DOWELL: 

1 7 Q. Someone has just manipulated the 

18 date? 

19 A. Yeah. It looks like they pretty much 

20 put it in a different format, you know, 

21 word-for-word. 

22 Q. These type of message formats, I 

23 think you said Acres ended up using three message 

24 packets? ; 

25 A. Yes, that's correct For the player ; 
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1 hired. So I would guess it would be in the month 

2 of September. 

3 MR. DOWELL: Why don't we take a 

4 break. 

5 (There was a recess taken.) 

6 (Exhibit 315 was marked for 

7 identification.) 

8 BY MR. DOWELL: 

9 Q. I will give you a document that I 

10 have marked as Exhibit 315. It appears to be an 

1 1 Acres document with the title "Player Tracking 

12 Interface Specification, Version 1.07," Bates 

13 No. 3006579 through -96. 

14 Could you describe what this document 

15 is? 

16 A. This appears to be a player tracking 

17 interface specification, Version 1.07. 

18 Q. What is that? 

19 A. This looks to be the description of 

20 the Acres interface between Bodenstab and Acres. 

21 Yeah. 

22 Q. So if I wanted to compare Acres 

23 interface with CDS's interface, could I compare 

24 this document with what is in Spencer 453? 
15 MR. RIEDINGER: Objection. Assumes 
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1 facts contrary to his testimony. 

2 THE WITNESS: Could I hear that 

3 question again. 

4 BY MR. DOWELL: 

5 Q. If I wanted to compare Acres' 

6 interface with CDS's interface, could I compare 

7 this document, Exhibit 315, with the documents we 

8 talked about in Spencer 453? 

9 MR. RIEDINGER: Same objection. 

10 THE WITNESS: I don't know if it 

1 1 would be everything you would need, but it would be 

12 a good start. 

13 BY MR. DOWELL: 

14 Q. Is this document marked proprietary 

15 by Acres? 

16 A. I see on the second page, it is. 

17 Yeah. It looks to be. 

18 Q. Does this document show message 

19 package formats that Acres uses in its interface? 

20 A. Yes. 

21 Q. Where are those shown? 

22 A. Let's see. Under item 4, "Message 

23 Formats," which would be page 10. 

24 Q. So starting at page 10 and on back in 

25 the document, correct? 
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1 MR. DOWELL: So your objection is 

2 that it was asked and then answered? 

3 MR. RIEDINGER: That's correct 

4 MR. DOWELL: So is it your position 

5 that his answer, "I don't know who put that on 

6 there" was responsive to my question? 

7 MR. RIEDINGER: Yes, the answer was 

8 responsive to your question. 

9 I don't know why you're doing this. 

10 I put an objection on the record, and you can 

11 proceed to your next question. 

12 MR. DOWELL: Because when your 

13 objections are ground — when you have grounds for 

14 your objection, I correct my questions. When you 

15 don't, I ignore them. When they're nonsensical, I 

16 have to ask questions to figure out what you're 

17 talking about 

18 MR. RIEDINGER: Please just proceed 

19 and ask questions. We don't have to go through 

20 this. 

21 THE WITNESS: Let me just jump in 

22 here. 

23 I see on the bottom of this a Bates 

24 stamp, I see a message that says, "Proprietary 

25 Message." All three are in a different font and 


Page 194 

1 A. Yes. 

2 Q. These are all marked "Proprietary and 

3 Confidential Information of Acres Gaming," correct? 

4 a. That's what is on this document now. 

5 Q. So is it your understanding from 

6 looking at that, Acres considers these message 

7 formats proprietary? 

8 MR. RIEDINGER: Asked and answered. 

9 THE WITNESS: I don't know who put 

10 that on there. 

11 BY MR. DOWELL: 

12 Q. My question is whether it was your 

13 understanding from reading this and based on your 

14 knowledge in the industry whether Acres, and your 

15 knowledge from your experiences at Acres, whether 

16 Acres would consider these messages to be 

17 proprietary? 

18 MR. RIEDINGER: Youjust asked that 

19 question; he just gave you an answer. 

20 MR. DOWELL: The answer he just gave 

21 me was he doesn't know who put that on there. That 

22 is not responsive to my question. 

23 Q. Please answer again. 

24 MR. RIEDINGER: You asked that 

25 question, and he gave that answer. 


Page 196 

1 format from the rest of the document. 

2 I don't know whether any of these 

3 stamps was put on at the time of document 

4 preparation or by whom. This is a copy I am 

5 looking at. I can't tell. 

6 I am trying to be responsive. 

7 BY MR. DOWELL: 

8 Q. I will represent that the mark that 

9 has the court's number on it and that Bates number, 

10 the 30065379, and on up document, those were put on 

11 by the attorneys afterwards. 

12 Have you ever seen any Acres 

13 documents that were marked with this information in 

14 the footer starting on the second page that says: 

15 "This document contains 

16 proprietary and confidential 

17 information of Acres Gaming, 

18 Inc., not to be used, copied or 

19 disclosed without written 

20 permission. All rights 

21 reserved"? 

22 A. Certainly, Acres uses proprietary 

23 footers or stamps on some documents. And 

24 certainly, I have seen them. I don't know if this 

25 is the exact format they use. 
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1 Q. Irrespective of this statement on the 

2 document, which you may take as you will or 

3 disregard if you choose, my question is: Does 

4 Acres consider, based on your experiences at Acres, 

5 the message formats shown in this document from 

6 page 10 back to page 18 proprietary information? 

7 MR. RIEDINGER: Asked and answered. 

8 THE WITNESS: This document would be 

9 absolutely useless unless it was shared with 

10 whoever was implementing the interface. So 
l i certainly, it needs to go outside of Acres. 

12 So I would consider that they 

13 wouldn't consider it as proprietary as, say, 

14 message formats that they use internally to some of 

15 their bonusing systems, which they absolutely 

16 consider proprietary. 

17 BY MR. DOWELL: 

18 Q. So they consider it somewhat 

19 proprietary but not as proprietary as some other 

20 things? 

21 MR. RIEDINGER: Is that a question? 

22 MR. DOWELL: Yes, it is. 

23 MR. RIEDINGER: It's phrased as a 

24 statement, so I object. 

25 THE WITNESS: I didn't characterize 
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1 A. There is no correspondence. 

2 The interfaces are completely 

3 different in the following method. 

4 The CDS interface is apparently 

5 encoded in this document, is designed to 

6 synchronize two databases. 

7 So for instance, a player enrollment 

8 message and the account change information and the 

9 change OCR message and the primary, secondary 

10 perhaps the primary-secondary player points message 

11 is all designed to adjust and keep the two sides in 

12 sync, 

13 Whereas, on page 10, the player 

14 message in the Acres system, it has no particular 

15 reason for being sent And whenever it is sent, it 

16 overwrites whatever exists on the Acres cash. 

17 So it doesn't synchronize the two. 

18 It just drops in there. If there was no record in 

19 there, it will be there. And regardless of whether 

20 an OCR number was changed, someone got married, the 

21 name changed, regardless of that they got a new 

22 card number, who knows, we have no clue of that, 

23 unlike the CDS document. This message just comes 

24 in, and we believe it. There is no synchronization 

25 issue. 
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1 this document, and I am not certain how, say, the 

2 legal department or my boss would characterize it. 

3 BY MR. DOWELL: 

4 Q. Would you agree with me that the 

5 pages 10 through 18 have a designation on them - 

6 A. Absolutely. 

7 Q. that says: 

8 "This document contains 

9 proprietary and confidential 

10 information of Acres Gaming, 

11 Inc."? 

12 a. Absolutely. 

13 Q. The first one on page 10 is a player 

14 message. 

15 A. Uh-huh. 

16 Q. Could you look at the Spencer 453, 

17 and tell me if that message corresponds with any of 

18 the messages shown in the Casino Data Systems 

19 engineering specification? 

20 MR. RIEDINGER: Objection. Assumes 

21 facts not testified to, and contrary to the past 

22 testimony. Also is ambiguous, the term 

23 "corresponds." 

24 BY MR. DOWELL: 

25 Q. You can answer. 
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1 Q. Does the Acres interface 

2 specification require fewer message packets because 

3 it only sends information one way? 

4 a. Well, information goes in both 

5 directions, but, you know, the player information 

6 certainly only goes one way, and the ratings only 

7 go the other way. There's no attempt to do any 

8 kind of synchronization or anything or maintain 

9 equal or compatible bases. 

10 Q. That is a good point. Let me ask the 

1 1 question differently, then. 

12 Because there is no synchronization 

13 aspects, does the Acres 1 interface require fewer 

14 message packets than the CDS interface? 

15 A. That's one reason, yes. 

16 Q. Are there any other reasons? 

17 a. Yes. For instance, the completed 

18 ratings message in the Acres system is merely an 

19 indication that something has happened that 

20 developed a ratings, which is a common gaming term, 

21 going back to table games, on the player's side. 

22 For instance, it could be a jackpot, 

23 it could be a hand-pay, it could be a bonus, it 

24 could be just a normal play. 

25 Whereas, for instance, over on this 
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1 document, it appears there's multiple messages of 

2 all different sorts of kinds to do the same thing. 

3 So, again, there's no exact 

4 correspondence between how they work. 

5 Q. Referring to the front page - 

6 A. Of which document? 

7 Q. Of Exhibit 315. 

8 A. Uh-huh. 

9 Q. Under "Revision 1.03," on 

10 December 4th, 1998, it says: 

1 1 "Change to format of original 

12 player tracking interface 

13 specification." 

14 Do you know what that means? 

15 A. It doesn't make much sense to me. 

16 I'm not certain how to interpret it better for 

17 you. I'd suggest Perry. 

18 You know what It's coming back to 

19 me, actually. I remember, I think, what it was. 

20 You're going to think this was stupid. 

21 I remember Pat got very mad at Perry 

22 because Perry changed where the page numbers or 

23 headings were, and Perry literally had to go in and 

24 just adjust margins and stuff like that so it 

25 matched Pat's format. 
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1 BY MR. EX) WELL: 

2 Q. Can you compare the way the message 

3 packets are defined in this July 9th, 1998 document 

4 with the way the message packets are defined in 

5 Version 1.07 that has a date of January 15th, 1999 

6 on it? 

7 A. It could take some time. I mean, 

8 obviously, I feel that that's probably something I 

9 could do. 

10 Q. Can you, in general terms, make that 

11 comparison? 

12 A. It looks somewhat similar in scope. 

13 I mean, if you look at the union on 

14 page 6, it shows four packets, and the parmdata is 

15 one that we chose not to use. The other ones are 

16 there. Their names have changed. 

17 Q. Why does it go from having this - 

18 what did you call this language? 

19 A. This is C. 

20 Q. C? 

21 A. C Plus Plus, actually. 

22 Q. Why did you go from the C Plus Plus 

23 language to kind of the spreadsheet box format that 

24 is in Version 1.07? 

25 MR. RIEDINGER: Objection. Assumes 
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1 Q. Let me give you a document that has 

2 previously been marked as Bodenstab Exhibit 364. 

3 Is this an earlier version of the 

4 interface specification that we were just talking 

5 about? 

6 a. It looks to be. 

7 Q. It says in the box that it is Version 

8 1.01, but I see in the revision history that there 

9 is a 1.02. 

10 Does that make sense? 

1 1 A. Well, it looks like someone wasn't 

12 thorough one way or another and didn't update it 

13 properly. 

14 q. Does this version of the interface 

15 specification include those message packets? 

16 MR. RIEDINGER: Objection. Ambiguous 

17 what you mean by "those message packets." 

18 THE WITNESS: Well, it certainly 

19 includes message packets. They're different. 

20 They've been modified as the versions have 

21 changed. 

22 In this document, Bodenstab 364, the 

23 message packets start on page 6 and are defined in 

24 a C language method rather than a sort of table 

25 method. 
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1 that he wrote it 

2 THE WITNESS: I think you' d have to 

3 ask the author. I mean, I guess, Pat liked it one 

4 way, and Perry liked it the other. 

5 BY MR. DOWELL: 

6 Q. Whose format is whose, if you can 

7 tell? 

8 A. Well, on the older document that only 

9 has Pat Powers 1 name on it, it only shows the C 

10 format, and on the newer document, where the last 

1 1 three revisions are all Perry, it shows the box 

12 format. 

13 Q. So it appears that Perry - 

14 a. Liked boxes. 

15 Q. He also used he didn't use, I 

16 should say, the C Plus Plus format for describing 

17 the message packets? 

18 A. That's correct 

19 Q. Now, sometime between this earlier 

20 version of the interface specification and this 

21 later version, the CDS interface specification was 

22 circulated at Acres, correct? 

23 A. I wouldn't know. I mean, the date of 

24 this is 7-14-98, which is before I was employed 

25 there, and I don't know when the CDS documents 
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1 use it) and they don't want to 

2 throw away their CDS 

3 investment" 

4 Now, reading that, does it appears 

5 that Mr. Acres is reporting that Circus wanted to 

6 be able to use CDS cards at any property? 

7 MR. RIEDINGER: Objection. Calls for 

8 speculation, lacks foundation. 

9 THE WITNESS: It looks like they're 

10 equally worried that people couldn't take Mandalay 
i l Bay cards, which would be Acres format, to Luxor. 

12 It doesn't state which direction they're concerned 

13 about; just compatibility. 

14 BY MR. DOWELL: 

15 Q. Prior to reading this, were you 

16 aware - had you ever heard that this was a 

17 concern of Circus? 

18 A. No. This is way above my level and 

19 before my time. 

20 People have certainly talked about 

21 doing cross-property for years. 

22 Q. During your work, that wasn't on your 

I'X fninfl sto. 5) crnfil foT" ffv* nrf\a rait if tiing flint vr/vii HiH*? 
z J uxiiiu oa a gudi 1 vji uiw L»i Ujii. aii4iiijj.it' uiai yuu illu* 

24 A. No. In fact, accidentally, as we 

25 discussed, where the Luxor cards work wrong at 
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1 reverse engineer it, you could be guilty of some 

2 problem. 

3 Q. Are you required to have a gaming 

4 license in your role? 

5 A CDS required me to have one. 

6 I don't recall Acres mentioning it as 

7 a requirement for employment I do own one, do 

8 have one. 

9 Q. Have you ever been turned down for 

10 one? 

11 A. No. 

12 Q. Do you have any understanding of what 

13 it means for a system to be event-based versus 

14 meter-based? 

15 A. Some systems, like Bally's system, 

16 are nonrealtime systems. They are truly 

17 event-based in that unless something happens, you 

18 get no signal from the slot machine or SMIB. 

19 Other systems, you know, constantly 

20 get meters. I believe that's what that is. 

21 Whether an event happens or not. 

22 Q. Did you have contact with John Acres 

cvci in yum icopunaiuiiiucd ai rvcrco. 

24 a. A couple times. I mean, he came into 

25 my office and saw me. He was actually quite 
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1 Mandalay Bay, because of events outside of Acres' 

2 control, if Circus ever would want to try and do 

3 cross-property, they would have to reissue 

4 potentially millions of dollars worth of cards. 

5 Q. Are you aware of any attempts to 

6 reverse engineer CDS products during your time at 

7 Acres? 

8 A. No. And if I was, I would have 

9 jumped up and down. 

10 Q. What is your understanding of reverse 

11 engineer? 

12 A. Well, there's basically two types of 

13 reverse engineering: legal and illegal. 

14 Reverse engineering is generally 

15 taking the end results of a system and trying to 

16 work back to original principles. And in some 

17 cases, this is reasonable and normal and is 

18 commonly done, say, for instance, if Acres lost an 

19 employee, and they had a card reader format, they 

20 may try to figure out what happened. Or if they 

21 lost the source code, they would actually try and 

22 go backwards. It's actually quite hard. 

23 Obviouslv if vou have a niece of 

24 software or hardware that contains proprietary 

25 information where they've asked you not to and you 
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1 surprised to see that I had been hired by Acres. 

2 Q. Why was that? 

3 A. Because I had worked with him 

4 previously at Gamma, and he, I guess, assumed that 

5 someone would have told him or asked him before 

6 they hired me. 

7 Q. What was Gamma? 

8 A. Gamma is the Gaming Manufacturers 

9 Association. And this is an association of 

10 manufacturers that, at least at one time, included 

1 1 CDS, IGT, Acres, and about 1 7 other companies that 

12 are working to come up with common, nonproprietary 

13 message protocols for everything so the equipment 

14 interoperates. 

15 Q. Has it been a goal in the past for 

16 some companies to have proprietary communication 

17 protocols so that systems are not compatible? 

18 A. The only one I can think of is IGT. 

19 Most of the time, it just causes trouble because 

20 you have to do things three or four times. The big 

21 guy likes to lock people out. 

22 Q. Have you ever heard the term "to 

23 midpet a reaiiest"? 

it J UUUKWI fc* IvUUvOl 

24 A. 'To midget a request"? I don't know 

25 that one. 
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1 Is that Australian? 

2 Q. I don't know. 

3 Have you ever heard someone being 

4 referred to as wired? 

5 a. Wired? In the nontechnical sense, 

.6 someone who has been like jiggy on coffee and, you 

7 know, vibrates. 

8 Q. Is there a technical sense or a use 

9 of the word within Acres that you have heard? 

10 A. Not within Acres, but I have also 

1 1 heard another meaning where you say someone is 

12 wired, i.e., they are hooked into stuff, maybe they 

13 are, you know, listening or have contacts or 

14 something. 

15 MR. DOWELL: All right I have no 

16 further questions. 

17 MR. RIEDINGER: I have one short 

18 clarification. 
19 

20 EXAMINATION 

21 BY MR. RIEDINGER: 

22 Q. I would like to talk about the 

23 physical location of the Bodenstab and Acres 

24 software. 

25 First, the Bodenstab player tracking 
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1 A. That's correct 

2 MR. RIEDINGER: No further 

3 questions. 

4 MR. DOWELL: Thank you, Mr. Dempsey. 

5 (The deposition was concluded 

6 at 4:10 p.m.) 
7 

8 * * * * * 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
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1 software. Does that reside on an AS/400 computer? 

2 A. Could you just say that again. 

3 Q. Does the Bodenstab player tracking 

4 software reside on an AS/400 computer? 

5 A. That's my information. 

6 Q. Where is that AS/400 located? 

7 a. I don't actually know. I think it's 

8 at the Luxor. I've never seen it 

9 Q. Is it at the Mandalay Bay casino? 

10 A. No, it's not. It's somewhere across 

1 1 the network. 

12 Q. The Acres Wizard software, on what 

13 machine does that reside? 

14 a. The Acres Wizard software runs on a 

15 group of machines that are located in the Mandalay 

16 Bay computer room, in a large rack. 

17 Q. And is the Mandalay Bay computer room 

18 at the Luxor? 

19 A. Of course not 

20 Q. How about the Acres-Bodenstab 

21 interface or BIF software, what machine does that 

22 reside? 

23 A. BIF runs in a little PC in the Acres 

24 rack. ; 

25 Q. In the Mandalay Bay control room? : 
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transcription to be my deposition in said acboa, 
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20 

21 Martin Dempsey, Deponent 

22 
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23 day of .1999. 

24 
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1 CERTIFICATE OF REPORTER 

2 

3 STATE OF NEVADA ) 

SS: 

4 COUNTY OF CLARK ) 
5 

6 

7 I, Cynthia K. DuRivagc, a duly 

8 Nevada, do hereby certify: 

That I reported the taking of the 

9 deposition of the witness, Martin Dempsey, 
commencing oo Tuesday, July 13, 1999, at 9:20 ajn. 

10 That prior to being examined the witness 
was by me duly sworn to testify to the truth, the 

1 1 whole truth, and nothing but the truth. 

That I thereafter transcribed my said 
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typewritten transcript of said deposition is a 

13 complete, true and armrarr transcription of my 
said shorthand notes taken down at said time. 

14 I further certify that I am not a relative 

or employee of an attorney or counsel of any of the 

15 parba, nor a relative or employee of an attorney 
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3800 Howard Hughes Parkway, 16th Fl. 

Las Vegas, Nevada 89101 

(702) 699-7500 

Jerry A. Riedinger 
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Mark G. Jackson 
PERKINS COIE LLP 
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Attorneys for Acres Gaming Inc. 



UNITED STATES DISTRICT COURT 
DISTRICT OF NEVADA 



MIKOHN GAMING CORP., 
Plaintiff, 

v. 

ACRES GAMING INC., 

Defendant, 

ACRES GAMING INC., 



NO. CV-S-98-1383-HDM (LRL) 
(Base File) 



REBUTTAL STATEMENT BY 
EXPERT WITNESS WILLIAM K. 
BERTRAM, PH.D 



Plaintiff, 

v. 

MIKOHN GAMING CORPORATION; NEW 
YORK NEW YORK HOTEL & CASINO 
DATA SYSTEMS; and SUNSET STATION 
HOTEL & CASINO, 

Defendants. 
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I. Introduction 

I am William K. Bertram. I have been retained as an expert witness by Plaintiff Acres 
Gaming Inc. ("Acres") in the above-referenced action. I have previously submitted an Expert 
Witness Report, dated February 1 5, 1999, which I incorporate into this rebuttal statement. In that 
Report, I describe my technical background and qualifications, and I discuss my opinion that 
Defendant Casino Data Systems ("CDS") infringes at least claims 10 and 19 of U.S. Patent 
No. 5,752,882 ("the '882 patent"). 

I also previously submitted a declaration on May 20, 1998, demonstrating CDS's 
infringement of claim 10 of the '882 patent. I further submitted a second declaration dated _ 
October 5, 1998, demonstrating that the invention described and claimed in the *882 patent is 
neither taught nor enabled by published U.K. patent application GB 2151054A ("the U.K. '054 
application"). I incorporate these declarations into this rebuttal statement. Finally, I have given 
testimony in my deposition of September 29, 1998, which addresses many of the positions I 
describe here. 

II. Evaluation Summary of Mr. Prohofsky's Report 

I have reviewed the Expert Witness Report of Leroy A. Prohofsky. I disagree with Mr. 
Prohofsky's conclusions, which he summarizes in § III of that Report. Specifically, I believe that 
claims 10 and 19 of the '882 patent are not anticipated by the Acres Concept HI document. I also 
believe that claims 1 0 and 1 9 are not anticipated by the Form SB-2 registration statement 
submitted by Acres to the U.S. Securities and Exchange Commission. Further, as I demonstrated 
in my second Declaration, claim 10 of the *882 patent is not anticipated by the U.K. '054 
application. 

As stated in my Expert Witness Report of February 15, 1999, 1 have extensive experience 
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in gaming product design. I believe that one skilled in the art of gaming device design would not, 
in 1993, have found it obvious to create the invention of claims 10 and 19 of the '882 patent given 
the then current state of the art. 

I believe that the claim terms "command" and "predetermined event" used in claims 10 and 
19 of the '882 patent are not vague. Indeed, the '882 patent specification provides a number of 
examples of such commands and predetermined events. These examples provide clarity to the 
claim terms, not ambiguity or vagueness as erroneously maintained by Mr. Prohofsky. Further, 
given the understanding of a person skilled in the art of gaming device design, the claim terms 
"command" and "predetermined event" are well understood and unambiguous. 

As I have previously demonstrated in my Report of February 1 5, 1 999, 1 believe that at 
least claims 10 and 19 of the '882 patent are infringed by CDS. 

III. Analysis 
A. Concept III and SB-2 

The majority of Mr. Prohofsky's report asserts that the technical disclosure in the 
'882 patent specification and figures is no more enabling of the invention of claims 10 and 19 than 
the brief descriptions included in such documents as the Concept III document and the SB-2 
registration. Mr. Prohofsky selects only portions of the '882 patent specification description to 
compare to portions of the Concept III document or SB-2 registration. Mr. Prohofsky ignores the 
large difference between the thorough technical disclosure of the '882 patent specification and the 
brief descriptions included in the Concept III document and SB-2 registration. The *882 patent 
includes 14 hardware drawings, 22 software flow charts, and more than 30 columns of 
accompanying technical description. The enormous difference in technical disclosure of these 
documents shows Mr. Prohofsky's assertion to be erroneous. 
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I have reviewed the Concept III document and the SB-2 filing. I had previously examined 
these documentTduring my deposition of September 29, 1998. My opinion continues to be that 
the Concept III document and the SB-2 filing would not teach a person of ordinary skill in the art 
to develop a system that has the elements of claims 10 and 19 of the '882 patent. As I testified in 
my deposition, these documents provide only an overview of what might be done, without 
providing any details at all. That is, the SB-2 and Concept III documents are statements of goals, 
not descriptions of how the goals are accomplished. 

I note that on a number of occasions Mr. Prohofsky refers to "hav[ing] relied upon the 
entire teaching of both [the '882 specification and the Concept III document] in forming [his] 
opinion. ..." I must conclude that Mr. Prohofsky finds that the Concept III document teaches and 
enables the invention of claims 10 and 19 only after his having absorbed the teaching and enabling 
disclosure of the '882 patent. Absent the extensive teaching of the '882 patent, one skilled in the 
art of gaming device design would not find the Concept III document or the SB-2 registration 
teaches or enables the invention of claims 10 and 19. 

B. The U.K. '054 Application 

As I have previously stated in my Declaration of October 5, 1998, 1 believe that there are 
numerous and significant differences between the U.K. '054 application and the invention 
described and claimed in the '882 patent. For example, the U.K. '054 application describes only an 
electronic "bingo" game with no mention of any progressive jackpot or slot-machine bonusing, 
which are the focus of the '882 patent. The U.K. '054 does not describe any allocation of a portion 
of coins wagered to any kind of pool. The U.K. '054 makes no mention of the word "preselection" 
or "selection." The U.K. '054 application contains no statement that any payouts are related to any 
command from any host computer. I have not found any description in the U.K. '054 application 
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of an activity that can be called "preselection," as that term is used in the '882 patent, and as I have 
construed that term for purposes of demonstrating CDS's infringement of the '882 patent. Given 
my extensive experience in gaming device design, I believe that one skilled in the art would not 
find any suggestion in the U.K. '054 application for the invention described and claimed in the 
'882 patent. 

I have also studied U.S. Patent No. 4,837,728 to Barrie et al. ("the Barrie patent"), which 
Mr. Prohbfsky combines with the U.K. '054 application to assert the obviousness of claims 10 and 
19 of the '882 patent. I have reviewed the Barrie patent, and I find it describes a progressive slot 
machine that would be considered conventional in 1993. The Barrie patent does not provide the 
above-described teaching that is missing from the U.K. '054 application. I believe that one skilled 
in the art of gaming device design would not, in 1993, have combined the features of the Barrie 
patent with the U.K. '054 application to produce a system similar to that described and claimed in 
the '882 patent. 

C. Acres Progressive Table Games 
I understand that CDS asserts that the inventions of claims 10 and 19 of the '882 patent are 
found in Acres' progressive table games installed in the Rio Suites Casino in August of 1993. I 
have reviewed the relevant portions of Mr. Vega's deposition and the exhibits pertaining to these 
table games, and have spoken with Acres' employees about how those games were constructed It 
appears that these table games encompass conventional gaming device technology in 1993 and do 
not include the inventions of claims 10 and 19 of the '882 patent. In particular, these progressive 
table games did not include machine payout of the progressive amount. Instead, the dealer was 
required to recognize the occurrence of the jackpot event, and the dealer would then cause the 
jackpot to be awarded. The table games at the Rio were essentially a progressive meter. 
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incremented by a player placing a coin in a coin slot. I also understand that the Rio table games 
did not have the ability to preselect some of the games for operation through software. Any such 
changes would require revising the progressive controller's code. I understand that in operation, 
tables were not deactivated when not in use, but were covered with a table cloth so players would 
not be confused. 

D. Treasure Island System 

I understand that CDS asserts that the inventions of claims 10 and 19 of the '882 patent 
were on sale to Treasure Island prior to October 12, 1993. I am not particularly familiar with the 
system that was the subject of the Treasure Island purchase order. However, I do understand that 
the system specified included multiple controllers and a system architecture typical of then 
conventional progressive control systems. The networked gaming system described and claimed 
in the '882 patent differs significantly from that system specified in connection with the Treasure 
Island purchase order. I do not believe that one skilled in the art of gaming device design would, 
upon learning of the original specifications of the Treasure Island installation, have understood 
that the invention of claims 10 and 19 of the '882 patent was contemplated in that purchase order. 

IV. Evaluation of Mr. Bennett's Report 

I have reviewed the Expert Report of Michael J. Bennett, who has been retained by Mikohn 
Gaming Corporation ("Mikohn"). Mr. Bennett asserts that each of the elements of claim 10 of the 
'882 patent is shown in any one of the following documents: The U.K. '054 application; the SB-2 
registration; and the Concept III document. My comments in connection with Mr. Prohofsky's 
report are equally applicable here. As stated above, I believe that any one or combination of these 
documents would not teach one skilled in the art of gaming device design to produce the invention 
described and claimed in the '882 patent. 
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Mr. Bennett also asserts that each and every element of claim 10 of the '882 patent is 
shown in U.S. Patent No. 4,652,998 to Koza et al. ("the Koza patent"). I have reviewed the Koza 
patent, and f disagree with Mr. Bennett's assertion. The Koza patent does not describe the 
preselection feature of claim 10, and there is also no description of the claimed command issued 
responsive to a predetermined event. Mr. Bennett asserts that a random sampling of players 
constitutes the claimed "preselecting" of claim 10. There is simply no connection between the 
random sampling process described in the Koza patent and the claim term "preselecting," as that 
term is used in the '882 patent, and as I have construed that term for purposes of demonstrating 
Mikohn's infringement of that patent. 

Mr. Bennett also asserts that U.S. Patent No. 5,280,909 to Tracy ("the Tracy patent") shows 
every element of claim 9 in Acres' U.S. Patent No. 5,655,961 ("the Acres '961 patent"). I have 
reviewed the Tracy patent, which I find describes a progressive jackpot gaming system that lacks a 
number of the elements described and claimed in Acres '961 patent. I also note that the Tracy 
patent was considered by the U.S. Patent Examiner during prosecution of Acres ! 961 patent, and 
the Examiner apparently also concluded that Acres '961 patent was distinguishable and patentable 
over the Tracy patent. 

V. Conclusion 

I believe that CDS and their expert Mr. Prohofsky are exercising hindsight reconstruction 
of the inventions described and claimed in the '882 patent. CDS and Mr. Prohofsky identify a 
number of documents that supposedly teach and enable the invention of claims 10 and 19 of the 
'882 patent. However, one of skill in the gaming device art in 1993 would not, upon absorbing the 
teaching of these documents, find '882 patent invention disclosed or made obvious. Only if one 
has first studied and understood the extensive technical disclosure included in the '882 patent 
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specification, could one then "find" the supposed teaching of this invention in the documents 
proffered by CBS and Mr. Prohofsky. Accordingly, I believe that CDS has failed to demonstrate 
that the inventions of claims 10 and 19 of the '882 patent are anticipated or obvious. Also, as I 
have previously demonstrated in my Expert Witness Report of February 1 5, 1 999, 1 believe that 
CDS infringes at least claims 1 0 and 1 9 of that patent. 

I also believe that Mikohn and their expert Mr. Bennett have not identified any information 
that would teach one skilled in the gaming device art in 1993 to make the inventions described and 
claimed in the Acres '882 and '961 patents. As I have previously demonstrated in my declaration 
of May 20, 1998, and in my Expert Witness Report of February 15, 1999, 1 believe that Mikohn 
infringes at least claim 1 of the Acres '961 patent, and at least claims 1, 2, 10, 1 1, and 18 of : 
the '882 patent. 



Dated: 3 /if J <?7 
William Kvfeertram, Ph.D. 
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UNITED STATES DISTRICT COURT 



DISTRICT OF NEVADA 



ACRES GAMING INC., 

Plaintiff, 



v. 



MDCOHN GAMING CORPORATION & 
CASINO DATA SYSTEMS, 

Defendants. 



NO. CV-S-98-1462-HDM (LRL) 
(Base File) 



REBUTTAL STATEMENT BY 
EXPERT WITNESS JOHN F. ACRES 



I. 



INTRODUCTION 



I am John F. Acres. I anticipate testifying at trial both as a fact witness on issues that exist 
between the parties and also as an expert witness on behalf of Plaintiff Acres Gaming, Inc. ("Acres"), in 
the above-referenced action concerning United States Patent Nos. 5,820,459 ("the '459 patent") and 
5,836,8 1 7 ("the '817 patent"). At present, I anticipate that my testimony as an expert will include a 
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rebuttal to any testimony of Leroy A. Prohofsky or Michael J. Bennett as described in their Expert 
Reports dated June 24, 1999 and July 6, 1999, respectively. 

I have previously submitted an Expert Witness Report, dated February 15, 1999 in the other 
patent infringement action pending between the parties, Acres Gaming Inc. v. Mikohn Gaming 
Corp.. et al. . No. CV-S-97-1383-HDM (LRL) ("the 1383 case"). I incorporate my previous expert 
report into this rebuttal statement. 

In the 1383 case, I also previously submitted a declaration dated October 5, 1998, 
describing, among other things, the "Concept III" literature, the "SB-2" document, and the 
development of the progressive jackpot system installed at Treasure Island by Acres' predecessor, 
Gaming Innovations. I submitted a second declaration in the 1383 case dated May 21, 1999f in 
response to several motions for summary judgment filed by CDS. I incorporate such declarations 
into this rebuttal statement. Finally, I have given testimony in depositions taken on June 29, 1998, 
March 16, 1999, and March 17, 1999, which addresses many of the positions I describe here. 
H. PERSONAL BACKGROUND INFORMATION AND QUALIFICATIONS 

I am the Chairman and Chief Executive Officer of Acres Gaming, Inc. and have held that 
position since October 27, 1993, the date Acres Gaming, Inc. was formed. I have a Bachelor of Science 
degree in math, with a major in computer science, from Ball State University, which I received in 1976. 
I began software programming immediately after graduation for AW Consultants. I then worked for 
General Motors, where I wrote engine control software. I started the first of my companies, a sole 
proprietorship named ACR Consultants, shortly thereafter. ACR Consultants created software 
application packages for companies, including, as examples, an accounting package, an inventory 
package and some sound systems for a casino. 

In 1981, 1 started a company named Electronic Data Technology ("EDT"). EDT worked within 
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the gaming industry, designing and installing progressive jackpot displays in casinos. I later sold 
controlling interest in EDT to International Game Technology ("IGT") and formed JFA Enterprises. 
JFA Enterprises designed and developed the tri-color LED display used for progressive systems. Less 
than one year later, in 1985, 1 formed Mikohn, Inc. (now Mikohn Gaming Corporation) with Mike 
Stone. While at Mikohn I did the product designs and was the vice-president of engineering and a 
director. I helped Mikohn become one of the leading suppliers for progressive jackpot systems. 

After I sold my interest in Mikohn, I formed Gaming Innovations, the predecessor to Acres 
Gaming, Inc., in 1991 . At first, Gaming Innovations provided consulting services to the gaming 
industry. Later, Gaming Innovations began to develop, sell and install proprietary products for the 
gaming industry, such as slot accounting, player tracking and table game progressive systems. 

Acres Gaming was founded on the belief that casino gaming is all about people having fun and 
feeling important, not about winning more money than is spent. Acres Gaming has conducted extensive 
research into the areas of enhanced celebration of winning, unusual or unexpected rewards and 
entertaining players while they are losing, all of which are important methods by which a casino can 
increase play and profits. Acres Gaming has invested heavily in the development of new gaming 
technology and, as a result, has grown into an industry leader in bonusing technology for use in the 
gaming industry. 

I am the first named inventor on six U.S. Patents: 5,655,961 (issued 8-12-97); 5,702,304 (issued 
12-30-97); 5,741,183 (issued 4-21-98); 5,752,882 (issued 5-19-98); 5,820,459 (issued 10-13-98); and, 
5,836,8 1 7 (issued 11-1 7-98). I have also taught seminars at the University of Nevada at Reno's Institute 
of Advanced Gaming in 1997 and 1998. I was the Keynote Speaker at the South Henippler Gaming 
Convention in Sydney, Australia in 1998. I have also made presentations in 1997 and 1998 at the 
London International Gaming Show; at the I.G.W.A show in 1997 in Las Vegas; and in 1998 at the 
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World Gaming Conference in Las Vegas. I have not authored any publications within the last ten years. 

in. MR. PROHOFSKY'S REPORT 
I have reviewed the Expert Witness Report of Leroy A. Prohofsky dated June 24, 1999. I 
disagree with Mr. Prohofsky's conclusions, which he summarizes in section III of that Report. 
Specifically, I do not believe that either the SB-2 document or the Acres Concept III document 
describes the invention of claim 22 of the '8 1 7 patent. I further believe that the Acres progressive 
table games installed at the Rio Suites casino were substantially different than claim 22. Further, I 
do not believe that the invention of claim 22 would have been obvious in light of the U.K. '054 
application or any other references cited in Mr. Prohofsky's report. 

A. Concept m and SB-2 

I have reviewed the Concept HI document and the SB-2 filing and have been questioned 
about these documents numerous times during my depositions. I believe that the Concept III 
document and the SB-2 filing would not teach a person of ordinary skill in the art to develop a 
system that has the elements of claim 22 of the '817 patent. As I testified in my depositions, these 
documents provide only general descriptions of various concepts and systems, without providing 
the details necessary to implement such concepts and systems. That is, the SB-2 and Concept III 
documents are statements of goals, not. descriptions of how the goals are accomplished. 

B. The U.K. '054 Application 

My review of the U.K. '054 application shows that there are important differences between 
that system and the invention of claim 22 of the '817 patent. Significantly, the U.K. '054 
application makes no mention of any progressive jackpot or slot-machine bonusing, which are the 
focus of the '817 patent, but instead describes an electronic "bingo" game. In addition, the 
U.K. '054 application does not describe any allocation of a portion of coins wagered to any kind of 
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pool. The U.K. '054 application never uses the word "preselection" or "selection" and contains no 
statement that any payouts are related to any command from any host computer. Also, the 
U.K. '054 application does not describe any activity that can be called "preselection," as that term is 
used in the '817 patent. I believe that one skilled in the art would not find any. suggestion in the 
U.K. '054 application for the invention described and claimed in the '817 patent. 

C. Acres Progressive Table Games 

Mr. Prohofsky asserts that the invention of claim 22 of the '817 patent is found in Acres' 
progressive table games installed in the Rio Suites Casino in August of 1993. The Rio table games 
used conventional gaming device technology in 1993 and did not include the invention of claim 22 
of the '817 patent. For example, the Rio table games did not include machine payout of the " 
progressive amount. Instead, the dealer had to monitor the occurrence of the jackpot event, and 
then cause the jackpot to be awarded. The table games at the Rio were essentially a progressive 
meter, incremented by a player placing a coin in a coin slot. The Rio table games did not have the 
ability to preselect some of the games for operation through software. Any such changes would 
require revising the progressive controller's code. 

D. Treasure Island System 

CDS also asserts that the invention of claim 22 of the '817 patent was on sale to Treasure 
Island prior to October 12, 1993. In my prior declarations and depositions, I have discussed how 
the progressive system initially installed at Treasure Island on October 27, 1993, was not the 
invention of Acres' patents. For example, the preselection feature of the invention of claim 22 had 
not yet been developed when the Treasure Island casino first opened. 

IV. MR. BENNETT'S REPORT 

I have also reviewed the report dated July 6, 1999 signed by Mikohn's expert, Michael J. 
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Bennett. Mr. Bennett states that one or more of the following documents describe each element of 
claims 1, 4, 8 and 15 of the '459 patent: the U.K. '054 application, the SB-2 registration, and the 
Concept III -document. Mr. Bennett further asserts that each of the elements of claims 16 and 18 of 
the '459 patent is shown in both the SB-2 registration and the Concept III document. The 
foregoing discussion of Mr. Prohofsky's report applies as well to Mr. Bennett's report because the 
'459 and '817 patents share a common specification and, for purposes of this analysis, protect 
similar inventions. I do not believe that any one or combination of the documents cited by Mr. 
Bennett would teach one skilled in the art of gaming device design to produce the inventions 
described and claimed in claims 1,4, 8, 15, 16 and 18 of the '459 patent. 

Mr. Bennett also asserts that each and every element of claims 1, 4, 8 and 1 5 of the 
'459 patent is shown in U.S. Patent No. 4,652,998 to Koza et al. ("the Koza patent"). I have 
reviewed the Koza patent, and I disagree with Mr. Bennett's assertion. For example, the Koza 
patent does not describe the preselection feature of claims 1, 4, 8 and 15, and there is also no 
description of the claimed reconfiguration command. Mr. Bennett asserts that a random sampling 
of players constitutes the claimed "preselecting" of claims 1, 4, 8 and 1 5. The random sampling 
process described in the Koza patent is completely different from the process of "preselecting," as 
that term is used in the claims of the '459 patent. 

Mr. Bennett also asserts that U.S. Patent No. 5,242,163 to Fulton ("the Fulton patent") in 
combination with the U.K. '054 application renders obvious claims 16 and 18 of the '459 patent. 
Again, I disagree with Mr. Bennett's assertion. I have reviewed the Fulton patent, which I find 
describes a casino system that allows a person playing a game such as stud poker on a gaming 
device to elect to participate in a group-oriented game such as bingo without leaving the gaming 
device. My review shows that the system described in the Fulton patent is very different from the 
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inventions of '459 patent and the disclosure of the U.K. '054 application. For' instance, the ability to 
participate in a bingo game, as described in the Fulton patent, is completely different than the term 
"level of play" as used in claim 16 of the '459 patent. Likewise, the Fulton patent's description of 
playing coins at a gaming device has no connection with the claimed criteria of the "rate at which 
coins are played" as specified in claim 18 of the '459 patent. In addition, I see no suggestion for 
combining any teachings of the U.K. '054 application with the Fulton patent. 

As to the '817 patent, Mr. Bennett asserts that each of claims 1, 21, 24 and 29 is 
"unintelligible, ambiguous, anticipated and obvious." Mr. Bennett is wrong. A person skilled in the 
art who read the '817 patent specification would readily comprehend the meaning and import of the 
inventions of claims 1, 21, 24 and 29. In addition, none of the documents cited by Mr. Bennett, 
when considered alone or in any combination, describes the inventions of claims 1, 21, 24 and 29. 

V. COMPENSATION 

I am not receiving direct compensation for consulting, testimony, depositions or like for this 
litigation. 

VI. PRIOR TESTIMONY 

I was previously qualified to testify as an expert at trial and by deposition in D&D Gaming 
Patents. Inc. v. Rio Suite Hotel & Casino, et al. . No. CV-S-93-835-LDG (RLH), in the District of 
Nevada. 
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I will also be prepared to respond to any questions asked by Defendants regarding the 
above subjects. I also understand that discovery is not closed in this litigation, and I may need to 
supplement -this report based upon discovery information received before trial of this matter. 



Dated: 
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I. Introduction 

I am William K. Bertram. I have been retained as an expert witness by Plaintiff Acres 
Gaming Inc. ("Acres") in the above-referenced action. I have previously submitted Expert Witness 
Reports in this case dated June 29, 1999, and July 8, 1999, and have submitted an Expert Witness 
Report, dated February 15, 1999, and a Rebuttal Statement dated March 15, 1999, in the other* 
patent infringement action pending between the parties, Acres Gaming Inc. v. Mikohn Gaming 
Corp.,etal. , No - CV-S-97-1383-HDM (LRL) ("the 1383 case"). I incorporate all of my previous 
expert reports and statements into this rebuttal statement. In my previous reports, I describe my 
technical background and qualifications, and I discuss my opinion that Mikohn Gaming Corp. 
("Mikohn") infringes claims 1, 4, 8, 15, 16, and 18 of U.S. Patent No. 5,820,459 ("the '459 patent") 
and claims 1, 21, 24, and 29 of U.S. Patent No. 5,836,817 ("the '817 patent") and that Defendant 
Casino Data Systems ("CDS") infringes claim 22 of the '8 1 7 patent. 

In the 1383 case, I also previously submitted a declaration on May 20, 1998, demonstrating 
CDS's infringement of claim 10 of the U.S. Patent No. 5,752,882 ("the '882 patent"), a patent 
having the same disclosure as the '459 and '8 1 7 patents. I further submitted a second declaration in 
the 1383 case dated October 5, 1998, demonstrating that the invention described and claimed in the 
882 patent is neither taught nor enabled by published U.K. patent application GB 21 5 1054 A ("the 
U.K. '054 application"). I submitted a third declaration in the 1383 case dated May 20, 1999, in 
response to several motions for summary judgment filed by CDS. I incorporate these declarations 
into this rebuttal statement. Finally, I have given testimony in my deposition of September 29, 
1 998, which addresses many of the positions I describe here. 
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II. Evaluation Summary of Mr. Prohofsky's Report 

I have reviewed the Expert Witness Report of Leroy A. Prohofsky dated June 24, 1999. I 
disagree with Mr. Prohofsky's conclusions, which he summarizes in section III of that Report. 
Specifically, I believe that claim 22 of the '817 patent is not anticipated by the Acres Concept III 
document. I also believe that claim 22 is not anticipated by the Form SB-2 registration statement 
submitted by Acres to the U.S. Securities and Exchange Commission. I further believe that claim 
22 of the '817 patent is not anticipated by the Acres progressive table games installed at the Rio 
Suites casino. Further, claim 22 of the '817 patent is not rendered obvious by the U.K. '054 
application or any other references cited in Mr. Prohofsky's report. 

As stated in my Expert Witness Report of February 15, 1999, 1 have extensive experience in 
gaming product design. I believe that one skilled in the art of gaming device design would not, in 
1993, have found it obvious to create the invention of claim 22 . of the '817 patent given the then 
current state of the art. 

I believe that the claim terms "command" and "predetermined event" used in claim 22 of the 
'817 patent are not vague. Indeed, the '817 patent specification provides a number of examples of 
such commands and predetermined events. These examples provide clarity to the claim terms, not 
ambiguity or vagueness as erroneously maintained by Mr. Prohofsky. Further, given the 
understanding of a person skilled in the art of gaming device design, the claim.terms "command" 
and "predetermined event" are well understood and unambiguous. In addition, a person skilled in 
the art who read the '817 patent specification would understand that the "workstation" or "host 
computer" described in the specification has a "user-operated input device" as that term is used in 
claim 22. 

As I have previously demonstrated in my Report of June 29, 1999, I believe that claim 22 of 



[25570-001 1/SL991 960.296] 



i 

I 

i 

£ 
c 

1C 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 



the '817 patent is infringed by CDS. 

III. Analysis 
A. Concept III and SB-2 

The majority of Mr. Prohofsky f s report asserts that the technical disclosure in the 
'817 patent specification and figures is no more enabling of the invention of claim 22 than the brief 
descriptions included in such documents as the Concept III document and the SB-2 registration. 
Mr. Prohofsky selects only portions of the '817 patent specification to compare to portions of the 
Concept III document or SB-2 registration, Mr. Prohofsky thus ignores the large difference 
between the thorough technicaldisclosure of the '817 patent specification and the brief descriptions 
included in the Concept III document and SB-2 registration. The "817 patent includes 14 hardware 
drawings, 22 software flow charts, and more than 30 columns of accompanying technical 
description. The enormous difference in technical disclosure of these documents shows Mr. 
Prohofsky's assertion to be erroneous. 

I have reviewed the Concept III document and the SB-2 filing. I had previously examined 
these documents during my deposition of September 29, 1998. I believe that the Concept III 
document and the SB-2 filing would not teach a person of ordinary skill in the art to develop a 
system that has the elements of claim 22 of the '817 patent. As I testified in my deposition, these 
documents provide only an overview of what might be done, without providing any details at all. 
That is, the SB-2 and Concept III documents are statements of goals, not descriptions of how the 
goals are accomplished. 

I note that on a number of occasions Mr. Prohofsky refers to "hav[ing] relied upon the 
entire teaching of both [the '817 specification and the Concept III document] in forming [his] 
opinion...." I must conclude that Mr. Prohofsky finds that the Concept III document teaches and 
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enables the invention of claim 22 only after his having absorbed the teaching and enabling 
disclosure of the '817 patent. Absent the extensive teaching of the '817 patent, one skilled in the art 
of gaming device design would not find the Concept III document or the SB-2 registration teaches 
or enables the invention of claim 22. 

B. The U.K. '054 Application 
I believe that there are numerous and significant differences between the U.K. '054 
application and the invention described and claimed in claim 22 of the '817 patent. For example, 
the U.K. '054 application describes only an electronic "bingo" game with no mention of any 
progressive jackpot or slot-machine bonusing, which are the focus of the '817 patent. The 
U.K. '054 does not describe any allocation of a portion of coins wagered to any kind of pool. The 
U.K. '054 makes no mention of the word "preselection" or "selection." The U.K. '054 application 
contains no statement that any payouts are related to any command from any host computer. I 
have not found any description in the U.K. '054 application of an activity that can be called 
"preselection," as that term is used in the '817 patent, and as I have construed that term for 
purposes of demonstrating CDS's infringement of the '817 patent. Given my extensive experience 
in gaming device design, I believe that one skilled in the art would not find any suggestion in the 
U.K. '054 application for the invention described and claimed in the '817 patent. 

I have also studied U.S. Patent No. 4,837,728 to Barrie et al. ("the Banie patent"), which 
Mr. Prohofsky combines with the U.K. '054 application to assert the obviousness of claim 22 of the 
'817 patent. I have reviewed the Barrie patent, and I find it describes a progressive slot machine 
that would be considered conventional in 1993. The Barrie patent does not provide the above- 
described teaching that is missing from the U.K. '054 application. I believe that one skilled in the 
art of gaming device design would not, in 1993, have combined the features of the Barrie patent 
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with the U.K. '054 application to produce a system similar to that described and claimed in the 
'817 patent. 

C Acres Progressive Table Games 

I understand that CDS asserts that the invention of claim 22 of the '817 patent is found in 
Acres' progressive table games installed in the Rio Suites Casino in August of 1993. I have 
reviewed the relevant portions of Mr. Vega's deposition and the exhibits pertaining to these table 
games, arid have spoken with Acres' employees about how those games were constructed. It 
appears that these table games encompass conventional gaming device technology in 1993 and do 
not include the invention of claim 22 of the '8 1 7 patent . In particular, these progressive table 
games did not include machine payout of the progressive amount. Instead, the dealer was required 
to recognize the occurrence of the jackpot event, and the dealer would then cause the jackpot to be 
awarded. The table games at the Rio were essentially a progressive meter, incremented by a player 
placing a coin in a coin slot. I also understand that the Rio table games did not have the ability to 
preselect some of the games for operation through software. Any such changes would require 
revising the progressive controller's code. I understand that in operation, tables were not 
deactivated when not in use, but were covered with a tablecloth so players would not be confused. 

D. Treasure Island System 
I understand that CDS asserts that the invention of claim 22 of the '817-patent was on sale 
to Treasure Island prior to October 12, 1993. I am not particularly familiar with the system that 
was the subject of the Treasure Island purchase order. However, I do understand that the system 
specified included multiple controllers and a system architecture typical of then conventional 
progressive control systems. The networked gaming system described and claimed in the 
'817 patent differs significantly from that system specified in connection with the Treasure Island 
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purchase order. I do pot believe that one skilled in the art of gaming device design would, upon 
learning of the original specifications of the Treasure Island installation, have understood that the 
invention of claim 22 of the '882 patent was contemplated in that purchase order. 

IV. Evaluation of Mr. Bennett's Report 
I have reviewed the Expert Report of Michael J. Bennett dated July 6, 1999, who has been 
retained by Mikohn. Mr. Bennett asserts that each of the elements of claims 1, 4, 8 and 15 of the 
'459 patent is shown in any one of the following documents: the U.K. '054 application, the SB-2 
registration, and the Concept III document. Mr. Bennett further asserts that each of the elements 
of claims 16 and 18 of the '459 patent is shown in both the SB-2 registration and the Concept III 
document. My comments in connection with the discussion of the ? 817 patent contained in Mr. 
Prohofsky's report are equally applicable here because the '459 and '817 patents share a common 
specification and, for purposes of this analysis, protect similar inventions. I believe that any one or 
combination of the documents cited by Mr. Bennett would not teach one skilled in the art of 
gaming device design to produce the inventions described and claimed in claims 1, 4, 8, 15, 16 and 
18ofthe'459j>atent. 

Mr. Bennett also asserts that each and every element of claims 1, 4, 8 and 15 of the 
'459 patent is shown in U.S. Patent No. 4,652,998 to Koza et al. ("the Koza patent"). I have 
reviewed the Koza patent, and I disagree with Mr. Bennett's assertion. The Koza patent does not 
describe the preselection feature of claims 1, 4, 8 and 15, and there is also no description of the 
claimed reconfiguration command. Mr. Bennett asserts that a random sampling of players 
constitutes the claimed "preselecting" of claims 1, 4, 8 and 15. There is simply no connection 
between the random sampling process described in the Koza patent and the claim term 
"preselecting," as that term is used in the '459 patent, and as I have construed that term for 
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purposes of demonstrating Mikohn's infringement of that patent. 

Mr. Bennett also asserts that U.S. Patent No. 5,242,163 to Fulton ("the Fulton patent") in 
combination with the U.K. '054 application renders obvious claims 16 and 18 of the '459 patent. I 
disagree with Mr. Bennett's assertion. I have reviewed the Fulton patent, which I find describes a 
casino system that allows a person playing a game such as stud poker on a gaming device to elect 
to participate in a group-oriented game such as bingo without leaving the gaming device. My 
review of the Fulton patent shows that the system described is very different from the inventions of 
'459 patent and the disclosure of the U.K. '054 application. In particular, I find no connection 
between the ability to participate in a bingo game described in the Fulton patent and the claim term 
"level of play" as used in claim 16 of the '459 patent. Similarly, the fact that the Fulton patent 
describes playing coins at a gaming device at some unspecified and unmonitored rate has nothing to 
do with claimed criteria of the "rate at which coins are played" as specified in claim 18 of the '459 
patent. Moreover, I find no motivation or suggestion to combine any teachings of the U.K. '054 
application with the Fulton patent. 

As to the '817 patent, Mr. Bennett asserts that each of claims 1, 21, 24 and 29 is 
"unintelligible, ambiguous, anticipated and obvious." I disagree with Mr. Bennett's assertion. I 
believe that, after reading the specification of the '817 patent, one skilled in the art would have no 
difficulty understanding the scope of the claimed invention for each of claims 1 4 21, 24 and 29. The 
numerous drawings and flowcharts contained in the specification together with the lengthy 
technical description provides ample information for one skilled in the art to ascertain the 
inventions of the '8 1 7 patent. Such a person would understand the asserted claims of the '8 1 7 
patent in a manner consistent with the claim construction set forth in my Expert Report dated July 
8, 1999. Further, the references discussed by Mr. Bennett do not describe the inventions of claims 
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h 21, 24 and 29. regardless of whether the references are considered singly or in any combination. 



I believe that CDS and their expert Mr. Prohofsky are exercising hindsight reconstruction 
of the inventions described and claimed in the '817 patent. CDS and Mr. Prohofsky identify a 
number of documents that supposedly teach and enable the invention of claim 22 of the 
'817 patent. However, one of skill in the gaming device art in 1993 would not, upon absorbing the 



Only if one has first studied and understood the extensive technical disclosure included in the 
81 7 patent specification, could one then "find" the supposed teaching of this invention in the 
documents proffered by CDS and Mr. Prohofsky. Accordingly, 1 believe that CDS has failed to 
demonstrate that the invention of claim 22 of the '817 patent is anticipated or obvious. Also, as 1 
have previously demonstrated in my Expert Witness Report of June 29, 1999, 1 believe that CDS 
infringes claim 22 of that patent. 

1 also believe that Mikohn and their expert Mr. Bennett have not identified any information 
that would teach one skilled in the gaming device art in 1993 to make the inventions described and 
claimed in the Acres r 459 and '817 patents. Moreover, one of ordinary skill in the art would have 
no trouble understanding the claims of the r 81 7 patent. As I have previously demonstrated in my 
Expert Witness Report of July 8. 1999, 1 believe that Mikohn infringes claims L 4, 8, 15, 16, and 
18 of the '459 patent and claims 1,21, 24. and 29 of the r 817 patent 



V. 



Conclusion 



teaching of these documents, find the invention of the '817 patent disclosed or made obvious. 




William K. Bertram, Ph.D. 
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EXPERT WITNESS REPORT OF RECEIVED 
R. FRANKLIN BURNETT JUM 0 7 1999 

PERKINS COIE 

R • Franklin Burnett is being offered as an expert 
witness to testify on behalf of the Defendant/ Casino Data 
Systems (CDS), in this action regarding U.S. Patent and 
Trademark Office (PTO) practice and procedure, the examination 
and prosecution of the applications leading to the patents- 
in-suit, and the validity and enforceability of the patents- 
in-suit, explaining as necessary the events which relate to 
the issues involved, particularly as such events relate to 
whether (1) United States Patent No. 5,752,882 ('882 application 
or '882 patent), and (2) United States Patent No. 5,836,817 
( f 817 application or '817 patent) are valid and enforceable or 
were obtained through inequitable conduct resulting from 
violations of Applicants' duty of candor and good faith and 
duty of disclosure. 

I. EXPERT QUALIFICATIONS 

1. I served in the Patent and Trademark Office from 1956 
until my retirement in 1989. I served as Special Assistant to 
the Assistant Commissioner for Patents, as Supervisory Patent 
Examiner, and as Patent Examiner. I reside at 4902 Highway 25 
South, Greenwood, South Carolina 29646. 

2. I received a Bachelor of Science degree in Agricultural 
Engineering in 1956 from Clemson University, Clemson, South 
Carolina and a Juris Doctor with Honors in 1962 from The George 
Washington University, Washington, D.C. 



3. During my service in the PTO, with the exception of a 
two-year military service period (50th Airborne Signal Battalion, 
Fort Bragg)/ I was involved with the examination of patent 
applications and the administration of patent examining . programs 
on behalf of the PTO. 

4. From 1972 to 1989/ I was Special Assistant to the 
Assistant Commissioner for Patents in the PTO as part of the 
Senior Executive Service of the federal government. As 
Special Assistant/ I was among those responsible for drafting 
regulations and procedures for examining applications in, 

and prosecuting applications before, the PTO, including the 
regulations and procedures regarding the duty of candor and 
duty of disclosure in Title 37 of the Code of Federal Regulations 
(CFR) and the Manual of Patent Examining Procedure (MPEP). 
During much of the period I was Special Assistant I was 
responsible for directing and supervising a Special Program 
Examination Unit composed of 10-15 examiners (lawyers) who 
were responsible for the examination of patent applications 
involving issues of "fraud" and inequitable conduct which 
were referred to that Unit from all of the Examining Groups 
of the PTO. This Unit examined all of the applications in 
which issues of "fraud" and inequitable conduct were considered 
by the PTO except those in which the issues were considered 
during an interference proceeding. 

5. During the 1970's while I was Special Assistant, I 
also served as the Director of two different Patent Examining 
Groups for separate periods of time. 



6. From 1967 to 1972, I was a Supervisory Patent Examiner 
in Examining Group 160 (Chemical Engineering) where I was 
responsible for the supervision and training of about 20 patent 
examiners. 

7. Prior to 1967/ I was a Patent Examiner examining patent 
applications in various mechanical engineering fields of 
technology. 

8. Following my retirement from federal service in 1989, 
I served for a brief period of time as a consultant to the 
government of Indonesia on establishing a patent office and 
patent system. Since then I have been serving as a patent 
consultant in private practice. 

9. During my service in the PTO, I was called upon to 
testify on behalf of the PTO, at depositions and in Federal 
District Court, in the field of PTO practice and procedure. 

10. Since my retirement from federal service I have 
testified as an expert witness in Federal District Court in 
the field -of patents and have consulted in patent, matters. 

I have given my affidavit and/or testified in several contested 
patent infringement matters in Federal Courts, as an expert in 
PTO procedure • 

11. Attached hereto is an accurate resume of my experience 
and qualifications. 
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II. STATEMENT OF OPINIONS 

1. The opinions below are based on the studies conducted 
and the information available to me to date. As additional 
opinions are formulated based on evidence developed during 
discovery and otherwise/ these opinions may be supplemented 
as appropriate. 

2. In testifying as to the opinions set forth herein, 

I expect to explain, to the extent necessary and appropriate/ 
the events which occurred during the prosecution and examination 
of the applications leading to the '882 patent and the '817 
patent, including the events which occurred during the 
prosecution and examination of Application Serial No. 08/322,172, 
filed October 12, 1994, now U.S. Patent No. 5,655,961 ('961 
application or '961 patent), of which the '882 and '817 applications 
claimed to be divisional applications filed under 37 CFR §1.60. 
I expect to explain that, under U.S. patent practice, the '882 
and '817 applications and patents are therefore entitled to no 
earlier filing date in the United States than October 12, 1994. 

3.1 expect to explain, to the extent necessary and 
appropriate, the requirements and expectations of the PTO 
during the relevant period as to the duty of candor and good 
faith, and the duty of disclosure, referring as necessary and 
appropriate to the regulations, PTO publications, and relevant 
judicial decisions. In so testifying, I expect to explain that, 
since November, 1992, §2001.04 of the MPEP, Rev. 14, 5th Edition, 
has described "information material to patentability" as follows: 
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"The term 'information' as used in 37 CFR 1.56 
means all of the kinds of information required 
to be disclosed and includes any information 
which is 'material to patentability.' 
Materiality is defined in 37 CFR 1.56(b) and 
discussed herein at MPEP §2001.05. In addition 
to prior art such as patents and publications, 
37 CFR 1.56 includes, for example, information 
on possible prior public uses, sales, offers 
to sell, derived knowledge, prior invention 
by another, inventorship conflicts, and the like. 

"The term 'information' is intended to be all 
encompassing .... 37 CFR 1.56(a) also states: 
•The Office encourages applicants, to carefully 
examine: *** (2) the closest information over which 
individuals associated with the filing or 
prosecution of a patent application believe any 
pending claim patentably defines, to make sure 
that any material information contained therein 
is disclosed to the Off ice. ' ***" 

See, also §2001.04, MPEP, 7th Edition, July, 1998. 

4. I expect to relate the requirements and expectations 

of the PTO during the relevant period as to the duty of 

candor and good faith, and the duty of disclosure, to the 

events and circumstances involved in the prosecution and 

examination of the applications leading to the patents-in- 



THE APPLICATIONS LEADING TO THE '882 AND '817 PATENTS 
5. I expect to testify that, based on the documents 
and testimony reviewed to date, the evidence is clear and 
convincing that information material to patentability was 
not disclosed to the Examiner, and that there were failures 
to comply with the duty of candor and good faith, by the 
Applicants and/or their Attorney (hereinafter collectively 
Applicants) during the prosecution of the applications 



leading to the '882 and '817 patents. Based on the documents 
and testimony reviewed to date, I expect to testify that the 
level of materiality of the information material to patentability 
which was not disclosed, and the failures to comply with the 
duty of candor and good faith, were such that "but for" the 
failures to disclose such information and to comply with the 
duty of candor and good faith, the '882 and '817 patents 
would not have issued with the Claims they now contain, or at 
least would not have issued without the record being . clarified 
as to why they should so issue. In so testifying, I expect to 
rely upon the opinions and testimony of CDS" technical expert (s), 
to the extent necessary and appropriate, as to the level of 
materiality of the information not disclosed and the failures in 
the duty of candor and good faith. 

THE "GAMING INNOVATIONS CONCEPT III" "BOUND 
DOCUMENT" OR BROCHURE WAS A PRINTED PUBLICATION 
UNDER- 35 U.S.C. 8102(b) AND WAS NOT DISCLOSED 
TO THE PTO EXAMINER 

6. I expect to testify that, based on the documents 
and testimony reviewed to date, the evidence is clear and 
convincing that the Concept III bound document or brochure 
(McCollom Exhibit 172; 2043561-99) was a printed publication 
under 35 U.S.C. §102(b), was known to and in the prosecution 
file of Applicants 1 Attorney McCollom prior to the filing of 
the first of the applications leading to the '882 and '817 
patents ('961 application), and was not disclosed to the Examiner. 



7. I expect to point out that Attorney McCollom has 
testified at pages 298-302 of his deposition of December 9, 
1998, that 

"I recall having a bound document in my 4164-2 
file [p. 299; "prosecution file for the first 
Acres Gaming patent application 1 ' ] that looked 
like it might have been ["marketing material"]." 

At page 348 of his deposition Attorney McCollom testified 

he was "sure" he received Exhibit 172 before the '961 

application was filed and at pages 349-50 of his deposition 

Attorney McCollom testified that Exhibit 172 was what he was 

referring to as "spiral bound with a plastic cover" that he 

received prior to filing the '961 application and which he 

put in his application file. 

8. I expect to point out that Jose Vega, employed by 
Acres from October, 1991 (Vega deposition, 1/25/99, p. 23), 
to November, 1995 (Vega deposition, p. 8), testified, at 
pages 115-6 of his deposition, as follows: 

(p. 115) 

"Q. Did you ever see a product brochure that 
was spiral bound on the left-hand side with 
a clear plastic cover? 

"A. Oh/ that has definitions of Double Jackpot 
Time and things of that nature? 

"Q. Correct. 

"A. Yes. 

"Q. ... Were those kept in your offices in 
Corvallis? 

"A. I believe so, yes. 
"Q. Where were they kept? 
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"A. Up by the mail room/ I believe/ where we 
got our mail* 

"Q. All right. Was there a stack of them in the 
mail room? 

"A* I believe so. 

"Q. Was that so you could mail them out quickly? 
"A. I would guess/ yeah. 

"Q. All right. Do you know if. Mr. Acres did any 
marketing mailings of his glossy binder? 

"A. I know that they would be sent if somebody 
— if John had talked to somebody and they had 
requested information, he would go ahead and 
send that to them, or he would have one of us 
do that. 

"Q. Did you ever do that? 

"A. Yes. 

"Q. Who can you recall sending the glossy 
spiral-bound binder to? 

"A. *** I believe I sent one to New Jersey 
Division of Gaming Control." 

9. I expect to point out that Acres Exhibit 262 (3002436-9), 
dated 5/25/93/ detailed two instances in which "the write 

up on the Concept III System" was "faxed" to individuals by 
"Wendell" and that was reported to Acres. 

10. I expect to point out that Wiebenson Exhibit 3 
(2002918-35) includes a version of the Concept III brochure 
and a cover letter signed by Acres setting forth the benefits 
to the Winnebago Wisconsin Nation. The drawing in Exhibit 3 
(2002928) has additions to it over the drawing in Exhibit 172 
(2043570). At pages 202-3 of his deposition of June 29, 1998, 
Acres testified he sent Exhibit 3 to the casino manager for 
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the Winnebago Indian Tribal Council in the first half of 1993. 

11. I expect to point out that Acres Exhibit 7 (2002988-97) 
(Acres deposition, 6/29/98/ pp. 257-71) included a version of 
the Concept III brochure (2002994-7) and this was sent to 
Binion of Binion's Horseshoe Casino in January, 1993. 

12. I expect to point out that documents obtained by 

CDS (CDS 0008206-37) establish that a version of the Concept III 
brochure was sent to, and received by, Joe Raramos of Casino 
Royale on February 16, 1993 (CDS 0008231-7). 

13. I expect to point out that Acres Exhibit 257, a 
letter and "Proposal for Ramada Express Casino January 6, 1993" 
(3002469-81), included a version of the Concept III brochure 
(3002477-81). 

14. I expect to point out that Acres testified, at page 

706 of his deposition of March 17, 1999, that 

"I would never give someone an outline of 
Concept III if it weren't chasing after 
some business. Whether that was down to 
specific pricing, giving general pricing 
information, or no pricing at all, it is not 
a document that we mailed out." 

15. I expect to testify that, based on the documents 
and testimony reviewed to date, the evidence is clear and 
convincing that the Concept III brochure (Exhibit 172*; 

Exhibit 3; and other versions) qualified as printed publications 
under 35 U.S.C. §102(b) since they were sent out to members 
of the industry in "chasing after some business" and thus were 
generally available to those in the industry who were potential 
customers. The testimony and documents reviewed to date fail 
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to support a conclusion that the Concept III brochure, 
e.g.. Exhibits 172 and 3, was distributed in confidence 
and no markings appear thereon to so indicate. 

16. I expect to testify that even if the Concept III 
brochure is ultimately found not to qualify as prior art 
under 35 U.S.C. §102(b), the evidence is clear and convincing 
that the Concept III brochure was information which established 
"a prima facie case" of publication under 35 U.S.C* §102(b) 

and therefore was required to be disclosed to the PTO Examiner 
by 37 CFR §1. 56(b). I expect to testify that, based on the 
present record/ a PTO Examiner would have relied upon the 
Concept III brochure/ e.g./ Exhibits 172 or 3/ as a printed 
publication and placed the burden upon Applicants to refute 
the Examiner's position. 

THE CONCEPT III BROCHURE WAS INFORMATION MATERIAL 
TO PATENTABILITY UNDER 37 CFR §1.56 

17. r expect to testify that/ based on the documents 
and testimony reviewed to date, the evidence is clear and 
convincing that the Concept III brochure/ e.g./ Exhibits 
172 or 3# was information material to patentability and 
required to be disclosed to the PTO Examiner. 

18. I expect to point but that Attorney McCollom testified/ 
at page 298 of his deposition of December 9, 1998/ about 
having a "bound document in my 4164-2 file that looked like 

it might have been" "marketing material" and/ at page 350 

of his deposition/ testified that the drawing from Exhibit 172 
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(2043570) 

"wound up as figure one of the '961 patent 
19. I expect to testify that a comparison of Claim 10 
of the '882 patent with the content of McCollom Exhibit 172 
establishes at least "a prima facie case of unpatentability" 
of Claim 10 under 35 U.S.C. §102 and/or §103 as set forth 
below: 

Claim 10 of the '882 Patent McCollom Exhibit 172 



A method of operating 
gaming devices 
interconnected by a 
host computer having 
a user-operated input 
device 

comprising : 



associating each gaming 
device with a unique 
address code; 



preselecting less than 
all of the" gaming 
devices interconnected 
by the host computer 
responsive to a user- 
effected action at the 
input device which 
identifies the preselected 
gaming devices with the 
respective associated 
address codes; 



20043565- "Instead of mounting a 
controller beneath each carousel 
of machines, the system is 
programmed from a personal 
computer. You simply type in which 
machines are connected to which 
links and describe the starting 
jackpot amounts, increment rates, 
limits if any, etc." 

2043571- "Advanced identification 
techniques let you specify the 
machine house number as you install 
it. If the machine is later moved, 
it is automatically re-located by 
the system." 

2043564- "Concept III lets you run 
promotions on any properly equipped 
machines in your casino while 
simultaneously gathering player 
tracking and accounting data from 
all machines. You select which 
machines are used in which promotions, 
connect your signage and information 
displays (if any), and begin operation, 
Concept III allows any number of 
different promotions to operate 
simultaneously. " 



2043565- "you can set up the system 
to only pay Double Jackpots to 
customers playing maximum coins, or 
pay double only on awards above a 
specified amount. " 
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Claim 10 of the 



(Continued ) 



'882 Patent McCollom Exhibit 172 
( Continued ) 



using the network to 
track activity of the 
preselected gaming device; 



issuing a command over 
the network to one of 
said preselected gaming 
devices responsive to 
a predetermined event; 
and 



paying at said one 
gaming device in 
accordance with the 
command . 11 



"You simply type in which machines 
are connected to which links . ..." 

2043564- See above. 

2043566- "Since Concept III monitors 
slot activities, it collects all 
information required for proper slot 
accounting reports." 

2043567- "Concept III also records 
how long the customer spends at each 
machine and records the number of 
coins won, counts games played and 
hand paid jackpots won." 

2043563- 4- "We have developed new 
communication protocols with Bally 
and IGT that allow the AutoScan 
module to tell the machine to pay 
money from the hopper, place extra 
credits on the credit meter or allow 
play without depositing coins. 
AutoScan can even command the machine 
to pay all jackpots at two or three 
times the normal rate and communicate 
with customers through displays 
mounted on the machine." 

2043564- "AutoScan provides full 
accounting of bonus payments and 
requires no human intervention for 
bonus award payments." 

2043565- See above. 

2043564- "Concept III automates double 
jackpot payments by causing the 
machine hopper to pay bonus amounts." 



In testifying that McCollom Exhibit 172 establishes at least 
"a prima facie case of unpatentability" of Claim 10 I expect to 
rely, to the extent necessary and appropriate, upon the opinions 
and testimony of CDS' technical expert ( s ) as to the effect of 



Exhibit 172 on the Claims of the '882 patent. 
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20. I expect to testify that a comparison of Claim 22 
of the '817 patent with the content of McCollom Exhibit 172 
establishes at least "a prima facie case of unpatentability" 
of Claim 22 under 35 U.S.C. §102 and/or §103 as set forth 
below: 

Claim 22 of the '817 Patent McCollom Exhibit 172 



A method of operating 
gaming devices 
interconnected by a 
computer network to 
a host computer having 
a user-operated input 
device 



2043565- See quotation above in 
if 19 re Claim 10 of '882 Patent 



comprising: 

preselecting less than 
all of the gaming 
devices interconnected 
by the computer network 
responsive to a user- 
effected action at the 
input device; 

using the network to 
track the amount of 
money played on the 
preselected gaming 
devices; 

allocating a predetermined 
percentage of the money 
played to a bonus pool; 
and 



issuing a command over 
the network to cause a 
bonus to be paid from the 
pool by one of said 
preselected gaming devices 
upon the occurrence of a 
predetermined event . " 



2043564- See quotation above in 

U 19 in re "preselecting" recitation 

in Claim 10 of '882 Patent 



2043564; 2043566; 2043567- See 
quotations above in 1T 19 re 
tracking the activity in Claim 10 
of '882 Patent 



2043565- "You simply type in which 
machines are connected to which 
links and describe the starting 
jackpot amounts , increment rates, 
limits if any, etc." 

2043563; 2043564; 2043565- See 
quotations above in IT 19 in re 
issuing a command and paying in 
Claim 10 pf the '882 Patent 



In testifying that McCollom Exhibit 172 establishes at least 



"a prima facie case of unpatentability of Claim 22 I expect to 
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rely, to the extent necessary and appropriate, upon the opinions 
and testimony of CDS' technical expert (s) as to the effect of 
Exhibit 172 on the Claims of the '817 patent. 

21 • I expect to testify that, based on the documents and 
testimony reviewed to date, McCollom Exhibit 172 compels a 
conclusion that "a prima facie case of unpatentability" 
exists as to Claims of the *882 patent and the "817 patent 
and those Claims would have been rejected in the '882 and '817 
applications by the PTO Examiner if Exhibit 172 had been disclosed 
to the Examiner, and thereafter Applicants would have had an 
opportunity to submit any evidence they had in an attempt to 
establish the patentability of the Claims, Thus, "but for" the 
failure to disclose Exhibit 172 the Claims would not have been 
allowed, or at least would not have been allowed without the 
record being clarified as to why they should have been allowed. 

THE "FORM SB-2 REGISTRATION STATEMENT" 

( ACRES EXHIBIT 6) FILED WITH THE SECURITIES 

AND EXCHANGE COMMISSION (SEC) ON SEPTEMBER 20 , 

1993, WAS A PRINTED PUBLICATION UNDER 

35 U.S.C 8102(b) AND WAS NOT DISCLOSED TO 

THE PTO EXAMINER 

22. I expect to testify that, based on the documents 
and testimony reviewed to date, the FORM SB-2 constitutes 
prior art under 35 U.S.C. §102(b) since it was available to 
the public no later than October 1, 1993. See the deposition 
of Mary Ann Wismer taken February 25, 1999, pages 52-62, 
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69-72/ 112-114, 116-117, 131-134, and 144-145. 

23. I expect to point out that McCollom Exhibit 169 

(GPM 0001652-91), the Preliminary Prospectus Dated October 13, 
1993, at page 2 (GPM 0001653), announced the availability 
of copies of the FORM SB-2 and the various locations from 
which they could be obtained. 

24. I expect to point out that Acres signed FORM SB-2 on 
September 17, 1993, but testified, at pages 200-2 of his 
deposition that even though he knew that he had a duty to 
disclose material prior art to the PTO Examiner he did not 
disclose the FORM SB-2 to his patent attorney because 

"I didn't see any relevance." 

25. I expect to testify that Acres had been previously 
advised by Attorney McCollom in an April 30, 1993, "Patent 
validity study and opinion Our Docket No. 464-1" (McCollom 
Exhibit 136; GPM 0003105-28) regarding Acres' "proposed 
progressive jackpot table game for live blackjack tables" 
that prior art included "public uses and sales" and that the 
disclosure of "relevant prior art of which the applicant was 
aware" 

"is a duty imposed upon applicants for U.S. 
patents by federal regulations." (GPM 0003107). 

26. I expect to point out that Attorney McCollom, at 
pages 284-94 of his deposition of December 9, 1998/ testified 
that he assisted the underwriters in preparing or reviewing 
portions of the prospectus (pp. 293-4)/ received a copy of 
the prospectus at home (p. 286), has seen a copy with red 
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ink which comports "in terms of appearance" with Exhibit 
169 (p. 286), and purchased shares of Acres Gaming "at the 
initial public offering price" (pp. 292-3). 

27. I expect to testify that, based on the documents and 
testimony reviewed to date, the FORM SB-2 was a printed 
publication under 35 U.S.C. §102(b) known at least to Acres 
and that Attorney McCollom had been involved in preparing or 
reviewing portions of the prospectus and had purchased shares 
of Acres Gaming "at the initial public offering price." 

28. I expect to testify that even if the FORM SB-2 is 
ultimately found not to qualify as prior art under 35 U.S.C. §102(b), 
the evidence is clear and convincing that the FORM SB-2 was 
information which established "a prima facie case" of a 
publication under 35 U.S.C. §102(b) and therefore was required 

to be disclosed to the PTO Examiner by 37 CFR §1. 56(b). 
I expect to testify that, based on the present record, a PTO 
Examiner would have relied upon the FORM SB-2 as a printed 
publication and placed the burden upon Applicants to refute 
the Examiner's position. 

■ THE FORM SB-2 WAS INFORMATION MATERIAL TO 
PATENTABILITY UNDER 37 CFR §1.56 

29. I expect to testify that, based on the documents 
and testimony reviewed to date, the evidence is clear and 
convincing that the FORM SB-2 was information material to 
patentability and required to be disclosed to the PTO Examiner. 
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30. I expect to point out that FORM SB-2, at page 20, 
and the Preliminary Prospectus Dated October 13, 1993 
(Exhibit 169), at page 18, both contain a ;list of Concept III 
installations which the Company "has installed or has obtained 
contracts for". Included in the list in both Exhibits 6 (FORM 
SB-2) and 169 are an installation in August, 1993, of progressive 
jackpots for table games at the Rio Suites Hotel & Casino and 

an installation in October, 1993, of progressive jackpots for 
slot machines at Treasure Island Casino. 

31. I expect to point out that Attorney McCollom testified, 
at pages 236-7 of his deposition of December 9, 1998, that he 
was aware before the filing of the application for the '961 
patent that Acres, "had been in a marketing mode", but he did 
not 

"request any marketing information that was 
distributed by Acres Gaming prior to filing 
the patent application." (page 361, 12/9/98 
deposition) . 

32. I expect to testify that, based on the documents and 
testimony reviewed to date, the list of installations in the 
FORM SB-2, and particularly the Rio Suites Hotel & Casino 
progressive jackpots for table games and the Treasure Island 
Casino progressive jackpots for slot machines, when considered 
with the descriptions of Concept III products in the document 
at, for example, pages 15-24, compels a conclusion that "a 
prima facie case of unpatentability" of the Claims of the '882 
and '817 patents exists under 35 U.S.C. §102(b) and/or 

§103 based on the FORM SB-2 disclosures. I expect to testify 
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that/ based on the present record/ a PTO Examiner would 
have rejected the '882 application Claims and the '817 
application Claims if FORM SB-2 had been disclosed to the 
Examiner/ and thereafter Applicants would have had an opportunity 
to submit any evidence they had in an attempt to establish the 
patentability of the Claims. Thus/ "but for" the failure to 
disclose the FORM SB-2 the Claims would not have been allowed, 
or at least would not have been allowed without the record 
being clarified as to why they should have been allowed. 

33. In testifying that FORM SB-2 establishes "a prima 
facie case of unpatentability" of Claims of the '882 and '817 
patents I expect to rely, to the extent necessary and appropriate/ 
upon the opinions and testimony of CDS' technical expert (s) 

as to the effect of FORM SB-2 on the Claims of the '882 and '817 
patents. 

VARIOUS "ON SALE" ACTIVITIES WHICH OCCURRED 

MORE THAN ONE YEAR PRIOR TO THE OCTOBER 12/ 

1994/ FILING DATE OF THE '961 APPLICATION 

WERE NOT DISCLOSED TO THE PTO EXAMINER 
A. THE CASINO ROYALE ACTIVITIES BETWEEN FEBRUARY 15/ 1993/ 
AND OCTOBER 5/ 1993 (CDS 0008206-37? THE CASINO ROYALE DOCUMENTS) 

34. I expect to testify that the Casino Royale documents 
demonstrate "on sale" activity beginning with a February 15/ 1993/ 
letter from Acres to Rammos of Casino Royale which included a 
"Concept III Overview" (CDS 0008234-7 ) .Further documents 
include a proposal (CDS 0008230), dated April 20/ 1993/ on 
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"Gaming Innovations" letterhead and addressed to Rammos, 
which offered Casino Royale "the bonus system" for a set price. 
A further letter , signed by Acres and transmitting a proposal, 
was dated July 30, 1993 (CDS 0008206-9). 

B. THE TREASURE ISLAND ACTIVITIES REFERENCED IN FORM SB-2 

DATED SEPTEMBER 17, 1993 (ACRES EXHIBIT 6, p. 20) AND IN 

THE PRELIMINARY PROSPECTUS DATED OCTOBER 13, 1993 (McCOLLOM 

EXHIBIT 169, p. 18) 

35. I expect to testify that Exhibits 6 and 169 demonstrate 

"on sale" activity at Treasure Island Casino prior to October 12, 

1993, the "critical date" for the '961 application, through a 

contract for "Progressive jackpots for slot machines" with the 

"Date of Installation" listed as October, 1993. Exhibit 6, at 

page 15, and Exhibit 169, at page 14, represent that 

" [t]he Treasure Island Casino in Las Vegas, 
scheduled to open in late October 1993, has 
ordered the progressive jackpot system for 
slot machines for casino-wide use." 

Exhibit 6,^ at page 18, and Exhibit 169, at page 16, describe 

Acres' Concept III "Progressive Jackpots for Slot Machines" 

as follows: 

"A progressive jackpot system links a number 
of slot machines to generate a collective 
jackpot. As coins are played in the machines, 
a portion of each coin is allocated to the 
creation of the jackpot. Other progressive jackpot 
systems .... In contrast, a Concept III 
progressive jackpot system is programmed 
remotely from a personal computer. This 
method of programming enables the casino 
manager to determine which machines are to 
be linked to the progressive jackpot, and to 
establish various parameters such as starting 
jackpot amounts, rates of increment, and 
limits, if any, on the jackpot. The flexibility 
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provided by Concept III enables the casino 
manager to design/ alter and readily implement 
new progressive jackpot promotions which may 
be created from time to time." 

C. THE WISCONSIN WINNEBAGO NATION ACTIVITIES 

36. I expect to testify that Exhibits 6 and 169 demonstrate 
"on sale" activity at the Wisconsin Winnebago Nation through 
contracts with dates of installation in August and November, 
1993. Wiebenson Exhibit 3 (2002918-^35) demonstrates that the 
"on sale" activity included the Concept III brochure with all 
its features. 

D. THE BINION'S HORSESHOE CASINO ACTIVITIES 

37. I expect to testify that Acres Exhibit 7 (2002988-97) 

demonstrates "on sale" activity by including a "Concept III 

System Proposal for Binion's Horseshoe Casino January 5, 1993" 

"to fully implement player tracking and slot 
accounting" 

and representing that 

"[t]he system is capable of accepting any 
combination of Gaming Innovations 1 
Concept III promotion systems/ including 
Double Jackpot Time/ Bonus Jackpots, 
Cashless play and progressives." (2002991). 

The "Concept III Overview" brochure was included and referenced 
in the letter from Acres to Binion (2002989). 

E. THE RAMADA EXPRESS CASINO ACTIVITIES 

38. I expect to testify that Acres Exhibit 257 (3002469-81) 
demonstrates "on sale" activity by a "proposal for Raraada 
Express Casino January 6, 1993". The letter from Acres 
(3002469) described the proposal as 



"a four part proposal for enhancing your 
player tracking and data collect ion system" 

and also represented that 

"enclosed is an outline of what we call 
Concept III. These are promotion modules 
we are developing to run on our data 
collection/Player Tracking equipment." 

The "Concept III Overview" brochure (3002477-80) was included. 

F. THE RIO SUITES HOTEL & CASINO ACTIVITIES 

39. I expect to testify that Exhibits 6 and 169 demonstrate 
"on sale" activity at Rio Suites Hotel & Casino by installation 
in August, 1993, of "Progressive jackpots for table games". 

40. I expect to point out that in a letter dated September 

15, 1993, sent by facsimile on September 16, 1993, to Kim 

Lighthart of Nevada Gaming Control from Acres (0048-51), Acres 

outlined "our progressive jackpot system architecture" for 

slot machines and represented (0050) that 

"[t]hese concepts were originally developed 
by us for use on the Caribbean Stud table 
games and later on our own progressive 21 
tables. These systems have met the review 
of your department. Of course, you'll want 
to review the slot versions as well." 

41. I expect to point out that Attorney McCollom, in 
his "Patent validity study and opinion" (McCollom Exhibit 
136; GPM 0003105-28) relied on "progressive jackpot systems 
which are connected to a bank of slot machines" (GPM 0003106) 
as prior art relevant to patents relating to progressive 
jackpot systems for casino table games. 

42. I expect to point out that McCollom testified, at 
pages 153-5 of his deposition of September 1, 1998, that it 
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was appropriate to use 

"prior art that involved progressive jackpot 
systems for slot machines to support . . . 
[his] opinion of invalidity of a jackpot 
system for a gaming table." 

43. I expect to point out that Exhibit 6, at page 18 , 

and Exhibit 169/ at page 17, represented that Acres recently 

began marketing gaming tables incorporating the progressive 

jackpot system and that 

"[t]he first installation resulting from 
direct marketing of the Concept III 
progressive jackpot system for table 
games is a four-table 'Progressive 2.1 1 
installation in the Rio Suites Hotel 
& Casino in Las Vegas, where final 
approval tests for the Nevada Gaming 
Commission were recently completed and 
a 30-day field trial is currently in 
progress." 



THE "ON-SALE" ACTIVITIES WERE SUCCESSFUL MORE 
THAN ONE YEAR PRIOR TO THE OCTOBER 12, 1994, 
FILING DATE OF THE '961 APPLICATION 

44. r expect to testify that, based on the documents 
and testimony reviewed to date, the evidence is clear and 
convincing that Acres had sold and installed a progressive 
jackpot system for table games at the Rio Suites Hotel & 
Casino in Las Vegas in August, 1993, and that system qualified 
as prior art under 35 U.S.C. §102(b). 

45. I expect to testify that, based on the documents 
and testimony reviewed to date, the evidence is clear and 
convincing that Acres, had sold a progressive jackpot system 
for slot machines more than one year prior to the filing date 
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of the '961 application to the Treasure Island Casino in 
Las Vegas which was scheduled to open in late October, 1993, 
and that sale "prima facie" qualified as prior art under 
35 U.S.C. §102(b). 

46. I expect to testify that/ based on the documents 
and testimony reviewed to date, the evidence is clear and 
convincing that Acres had offered a "bonus system" for slot 
machines more than one year prior to the filing date of the 
f 961 application to the Casino Royale in Las Vegas and those 
offers (April 20, 1993, CDS 0008230; July 30, 1993, CDS 0008206-9) 
"prima facie" qualified as prior art under 35 U.S.C. §102(b). 

47. I expect to testify that, based on the documents 
and testimony reviewed to date, the fact that Acres included 
the Concept III brochure describing the promotion systems, 
including "Double Jackpot Time", "Bonus Jackpots", "Progressive 
Jackpots", and "Cashless Play", with proposals in situations 

in which the prospective buyer had not yet agreed to buy the 
promotion systems, supports the conclusion that the systems 
in the Concept III brochure were in fact on sale and that, as 
Attorney McCollom testified, at pages 236-7 of his deposition 
of December 9, 1998, Acres "had been in a marketing mode" 
before the filing date of the '961 application. 

48. I expect to rely, to the extent necessary and appropriate, 
upon the opinions and testimony of CDS' technical expert (s) 

as to whether the "prima facie" qualification of the sales and/or 
offers as prior art under 35 U.S.C. §102(b) can be successfully 
rebutted . 
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THE "ON-SALE" ACTIVITIES WERE INFORMATION 
MATERIAL TO PATENTABILITY UNDER 37 CFR 81.56 

49. I expect to testify that, based on the documents 
and testimony reviewed to date, the evidence is clear and 
convincing that the "on-sale" activities were information 
material to patentability and required to be disclosed to 
the PTO Examiner. 

50. I expect to testify that the Rio Suites August/ 1993, 
installation of progressive jackpots for table games was 
information material to patentability which established 

"a prima facie case of unpatentability" of the Claims of the 
•882 and '817 patents under 35 U.S.C. 8102(b) and/or §103 
in view of Acres 1 representation to the Nevada Gaming Control 
that the "progressive jackpot system architecture" for 
slot machines was "the slot versions" of the table game 
systems which "have met the review of your department." 
See 1T 40 above and Acres' letter of September 15, 1993, to 
Kim Lighthart of Nevada Gaming Control. 

51. I expect to testify that Attorney McCollom's 
"Patent validity study and opinion" (McCollom Exhibit 136) 

and his testimony quoted above in IT 42 also supports a conclusion 
that the Rio Suites August, 1993, installation of table games 
was information material to the patentability of the '882 and 
• 817 applications . 

52. I expect to testify that the Treasure Island sale 
referenced in Exhibits 6 and 169 was information material 
to patentability which established "a prima facie case of 



unpatentability" of the Claims of the '882 and '817 patents under 
35 U.S.C. §102(b) and/or §103 in view of the description of the 
Concept III products in Exhibits 6 and 169 and the Concept III 
brochure. See, for example, the description under "Progressive 
Jackpots for Slot Machines" on page 18 of Exhibit 6. 

53. I expect to testify that the Casino Royale "bonus 
system" offer was information material to patentability which 
established "a prima facie case of unpatentability" of the 
Claims of the '882 and '817 patents under 35 U.S.C. §102(b) 
and/or §103 in view of the descriptions in Exhibits 6 and 169 
and the Concept III brochure. 

54. I expect to rely, to the extent necessary and appropriate, 
upon the opinions and testimony of CDS' technical expert(s) 

as to whether the "prima facie case of unpatentability" of the 
Claims of the f 882 and '817 patents under 35 U.S.C. §102(b) 
and/or §103 can be successfully rebutted. 

THE LEVEL OF MATERIALITY 

55. I expect to testify that, based on the documents 
and testimony reviewed to date, the level of materiality 
of the information material to patentability which was not 
disclosed/ and the importance of the failures in the duty 

of candor and good faith, were such that "but for" the failures 
in the duty of candor and good faith and the duty of disclosure 
the Claims of the '882 and '817 applications would not have 
issued when they did issue, or at least would not have issued 
without the prosecution histories of the patent applications 
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being clarified as to why they should issue. 

56. I expect to testify that the present circumstances 

are not some isolated instance of a single failure to disclose 

one item of information in one application. Instead/ the 

failures to disclose information material to patentability 

and the failures to comply with the duty of candor and good 

faith/ began with the first of the Acres et al. applications, 

the '961 application, when Acres' spiral bound product 

brochure. Exhibit 172, was used to prepare the '961 application 

and then not disclosed to the PTO Examiner. It is undisputed 

that the drawing from Exhibit 172 (2043570) "wound up as. 

figure one of the '961 patent", and also as figure 1 of the 

'882 and '817 patents. See 1T 18 above. In addition, language 

and descriptions from portions of Exhibit 172 closely parallel 

that of the '882 and '817 applications and patents. Compare, 

for example, column 19, line 66- column 20, line 2, of the 

'882 patent (column 20, lines 18-21, »817 patent) with the 

language i-n Exhibit 172 at 2043564 which reads: 

"Concept III lets you run promotions on any 
properly equipped machines in your casino 
while simultaneously gathering player tracking 
and accounting data from all machines." 

Compare, also, the representation at 2043567 of Exhibit 172 

under the heading "Player Tracking" that 

"[o]ur software also lets you schedule busses 
and other groups and measure their profitability" 

with 

column 29, lines 23-5 of the '882 patent ('817 patent , . column 
29, lines 39-41) which reads: 
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"The player tracking according to the invention 
allows the casino to schedule buses and other 
groups and measure their profitability." 

I expect to testify that it is clear from a comparison of 

Exhibit 172 with the » 882 and '817 patents that Exhibit 172 

was used in preparing the '961 application, from which the 

'882 and l 817 applications were filed as divisional applications 

under 37 CFR §1.60. 

57. I expect to testify that the comparisons made above 
in 1Ts 19 and 20 establish that Exhibit 172 and the '882 and 
•817 patent Claims are "prima facie" describing the same 
methods of operating. Thus, the materiality of Exhibit 172 to 
the patentability of the , 882 and '817 applications was 
extremely high and it was not disclosed in the '961 application, 
the '882 application, or the '817 application. 

58. I expect to testify that the evidence is clear and 
convincing that Acres Exhibit 6, the FORM SB-2, was a printed 
publication which was of an extremely high level of materiality 
and which was not disclosed to the PTO Examiner in any of the 
three applications ('961 or '882 or '817) • 

59. I expect to testify that if the FORM SB-2 had been 
disclosed to the PTO Examiner in the applications the Examiner 
would have been made aware of the list of installations Acres 
had contracts for, or had installed, or was in the process of 
installing. The details and descriptions in the FORM SB-2 

would also have informed the Examiner of the types of installations 
involved. This highly material information was not disclosed 
in each of the '961 application, the '882 application, and the 
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'817 application/ and therefore was not considered by the 
PTO Examiner in granting any of the three patents. 

60. I expect to testify that the information on Acres 
"on sale" activities was of an extremely high level of 
materiality and was not disclosed to the PTO Examiner in any 
of the '961 application, the '882 application, or the '817 
application. 

61. I expect to testify that the offer of a bonus, system 
for a set price to Casino Royale prior to the critical date 
of October 12, 1993 was clearly information highly material 
to patentability which was not disclosed to the PTO Examiner 
in any of the three applications. 

62. I expect to testify that the Treasure Island Casino 
contract entered into by Acres prior to the critical date of 
October 12, 1993, for "Progressive jackpots for slot machines" 
was clearly information highly material to patentability which 
was not disclosed to the PTO Examiner in any of the three 
applications . 

63. I expect to testify that Acres' characterization 
(f 40 above) of the progressive jackpot system for slot 
machines as the "slot versions" of the progressive jackpot 
system for table games establishes the high level of materiality 
of the installation completed at Rio Suites Hotel & Casino in 
August, 1993, No disclosure of the completed system was made to 
the PTO Examiner in any of the three applications. 
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THE DOCUMENTS AND TESTIMONY REVIEWED TO DATE 
PROVIDE NO REASONABLE EXPLANATION FOR THE 
FAILURES SO AS TO ESTABLISH OR SUGGEST THAT 
THEY OCCURRED IN GOOD FAITH 

64. I expect to point out that both Acres and Attorney 
McCollom were aware of the necessity to disclose prior art 
systems to the PTO Examiner as demonstrated by Attorney 
McCollom's "Patent validity study and opinion Our Docket 

No. 4164-1" (McCollom Exhibit 136; GPM 0003105-28)/ addressed 

to Acres which stated, at GPM 00.03108, that 

"{i]t is our opinion that the examiner would 
not have allowed the claims in the form set 
forth in the issued patent had he been aware 
of the prior art progressive blackjack and slot 
machine systems which you described to us." 

One page earlier (GPM 0003107), the opinion referenced "a duty 

imposed upon applicants for U.S. patents by federal regulations" 

"to disclose relevant prior art of which the applicant was 

aware." 

65. I expect to testify that even though both Acres and 
Attorney McCollom were aware of the duty of disclosure 
requirements, the "References Cited" on the front or first 
page of the '961 patent, the '882 patent, and the '817 patent 
include only "U.S. Patent Documents" and "Foreign Patent 
Documents" . 

66. I expect to point out that Attorney McCollom testified, 
at pages 192-3 of his deposition of December 9, 1998, that he 
informed "the client" ["Acres Gaming and the inventors"] of 
"their obligations to disclose material prior art" to the PTO 
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and believed "they understood their obligation" prior to 
filing the patent application. 

67. I expect to point out that Acres testified/ at his 
deposition of March 16, 1999, that when he signed the papers 
relating to the patent application he understood that he was 
"under obligation to provide the patent office with material 
prior art". 

68. I expect to point out that Attorney McCollom has 
testified, at pages 236-8 of. his deposition of December 9, 1998 
that, prior to the filing of the '961 application, he was 
aware that Acres had been in a "marketing mode" and that prior 
to September 4, 1997, "I recall mention of the Winnebago effort 
and "I knew about the Treasure Island installation". Thus, 
Attorney McCollom knew about both "the Winnebago effort" and 
"the Treasure Island installation" prior to the May 19, 1998, 
issue date of the '882 patent and the November 17, 1998, 
issue date of the '817 patent. 

69. I expect to point out that, at pages 361-3 of his 
deposition of December 9, 1998, Attorney McCollom testified 
as follows : 

«Q. *** Do you have any basis for believing 
that Exhibit 172 was not used in marketing 
by Gaming Innovations? 

"A. Yes. 

"Q. What is the basis for believing that Exhibit 
172 was not used in marketing by Gaming 
Innovations? 

"A. The only basis I have is that my normal 
practice with a client, when receiving a 
document like this, would be to discuss the 
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nature of the document and ask when it was 
created and if it was distributed, and if 
so, to whom. 

All right. Did you ask if there were any 
other versions of it, Exhibit 172? 

"A. I don't recall. 

"Q. Did you make any notes of any conversations 
regarding Exhibit 172? 

"A. I don't think I did. 

«Q« Did you request any marketing information 
that was distributed by Acres Gaming prior 
to filing the patent application? 

»A. No, I didn't. I requested ~ prior to filing 
the application/ I did request information that 
we could use to write the application. 

«Q. Can you recall ever asking anyone what 
Exhibit 172 was used for? 

"A. I don't recall. Bur again, my normal practice 
would be to make that inquiry. 

**★ 

»Q. *** The title of Exhibit 172 is Gaming innovations. 
Do you see that? 

"A. Yes. 

»<}♦ And you were involved in the initial public 
offering for Acres Gaming, correct? 

"A. That's correct. 

*** 

/ 

(p. 363) 

«Q f So just based on the name alone, you knew, 
did you not/ that Exhibit 172 dated from the 
pre IPO era; isn't that fair? 

»A. I think it's fair to say that it's likely 
that it did." 

70. I expect to point out that, at pages 365*6 of his 
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deposition of December 9, 1998/ Attorney McCollom testified 

that even if a court determines that Exhibit 172 is prior 

art to the '882 patent it would not 

"be material such that ... [he] would feel, 
under the duty of candor , that ... [he] 
had an obligation to turn it over to the 
patent examiner" 

because 

"I don't think it describes the claimed 
invention, nor does it enable the person 
skilled in the art to practice it." 

71. I expect to point out that the Treasure Island 
installation/ which Attorney McCollom knew about during the 
time both the '882 and '817 applications were being examined 
(see IT 68 above)/ was sold to Treasure Island by Acres who 
negotiated the sale (Acres deposition, 6/29/98/ p. 66). 

72. I expect to point out that Attorney McCollom has 

testified, at pages 171-4 of his deposition of September 1, 

1998, that he did not know about Exhibit 6, the FORM SB-2, 

until a week before his deposition, but that he would not 

have cited it to the Examiner because 

"I don't think it's material, and I know of no 
facts that would lead me to believe that it was 
published more than 1 year prior to the filing 
date." 

73. I expect to point out that Acres signed the FORM SB-2 
but did not disclose it to his patent attorney because 

"I didn't see any relevance." (See 1F 24 above). 

74. I expect to testify that, based on the documents 
and testimony reviewed to date, no reasonable explanations 
have been given for the many failures to disclose information 
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material to patentability and the many failures in the 
duty of candor and good faith. The documents and testimony 
reviewed to date clearly and convincingly establish that 
both Acres and Attorney McCollom knew that Acres had been 
in a "marketing mode" prior to the critical date. Further, 
Attorney McCollom, as well as Acres, knew, while the '882 
and '817 applications were being examined about the Treasure 
Island installation and the Winnebago effort. Both Acres 
and Attorney McCollom were involved in Acres' initial public 
offering, Acres signing the FORM SB-2 and Attorney McCollom 
assisting the underwriters in preparing or reviewing the 
prospectus, and purchasing shares (see 11 26 above). Even if 
Acres and/or Attorney McCollom believed the initial public 
offering documents were not prior art, or were not enabling, 
such documents disclosed the contracts Acres had obtained 
prior to the critical date and were highly material for that 
reason alone. Contrary to Attorney McCollom 1 s allegation 
that Exhibit 172 was not material (see 1T 70 above), Exhibit 
172 was used by Attorney McCollom in preparing the • 961 
application and was likewise highly material/ containing as 
it did Figure 1 of all three patents. No reasonable explanation 
has been advanced/ or is apparent, for the failures in 
disclosure and the duty of candor and good faith which have 
been clearly and convincingly established by the documents 
and testimony reviewed to date. As the Court of Appeals for 
the Federal Circuit has stated in La Bounty Manufacturing Inc. 
v. U.S. International Trade Commission, 22 USPQ2d 1025, 1033 
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(Fed. Cir. 1992), 

"La Bounty argues, nevertheless, that the AL J 1 s 
finding should be set aside because the issues 
respecting experimental use ... were 'close' 
and, therefore, Roy La Bounty and his attorney 
could reasonably have decided these devices did 
not have to be disclosed* On the contrary, that 
makes it all the more necessary that the devices 
should have been disclosed to the examiner. 
Close cases should be resolved by disclosure, 
not unilaterally by the applicant." 

In the present circumstances, there is no basis to conclude 

that Acres and his attorney "could reasonably have decided" 

the information did not have to be disclosed, or that this 

is even a "close case". 

INTENT TO DECEIVE 

75. I expect to testify that, based on the documents 
and testimony reviewed to date, the failures to disclose 
information material to patentability, and the failures in 
the duty of candor and good faith, which have been shown 
by clear and convincing evidence, were acts whose natural 
consequences were presumably intended by those substantively 
involved in the preparation and prosecution of the applications 
leading to the '882 and '817 patents, i.e., the '961 application, 
the '882 application, and the '817 application. This showing 
by clear and convincing evidence of acts the natural consequences 
of which were presumably intended by the actors is sufficient 
to establish that the acts occurred as a result of an intent 
to deceive. The natural consequences of the failures to disclose 
the Concept III brochure (Exhibit 172, Exhibit 3, and/or other 



versions), the FORM SB-2 (Exhibit 6), and the "on sale" 
activities, including at least the Casino Royale "bonus 
system" offers, the Treasure Island contract for "Progressive 
jackpots for slot machines", and the completed August, 1993, 
Rio Suites Hotel & Casino installation of "Progressive 
jackpots for table games", were that the '961 application, the 
'882 application, and the '817 application, would all issue 
as United States patents without the PTO Examiner having 
considered all of this highly material information. 

BALANCING OF MATERIALITY AND INTENT 

76. I expect to testify that, based on the documents 
and testimony reviewed to date, balancing the high level of 
materiality of the information not disclosed and the importance 
of the failures in the duty of candor and good faith, which 
have been shown by clear and convincing evidence, with the 
clear and convincing showing of intent, justifies and necessitates 
a finding that the '882 and '817 patents were obtained through 
inequitable conduct, and that the finding is supported by 
clear and convincing evidence. The documents and testimony 
reviewed to date clearly and convincingly support a conclusion 
that "but for" the failures the '882 and '817 patents would 
not have issued with the Claims they now contain, or at least 
would not have issued without the record being clarified as to 
why they ishould issue. 
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CONCLUSION ON INEQUITABLE CONDUCT 

77. I expect to testify that, based on the documents 
and testimony reviewed to date, the evidence is clear and convincing 
that the '882 and '817 patents were obtained through inequitable 
conduct . 

As I may become aware of additional information regarding 
these issues and other issues, I reserve the right to modify 
my opinions stated in this report and develop additional 
opinions on other issues. I also may testify in rebuttal to 
positions taken by Acres Gaming during the presentation of 
its case. 

III. INFORMATION RELIED ON IN SUPPORT OF OPINIONS 

The information relied on in support of my opinions 
includes the following: 

1. Knowledge, skill, experience, training and education 
of expert witness. 

2. Acres et al. United States Patent No. 5,655,961 and 
its prosecution history. 

3. Acres et al. United States Patent No. 5,752,882 and 
its prosecution history. 

4. Acres et al. United States Patent No. 5,836,817 and 
its prosecution history. 

5. Depositions of John F. Acres taken June 29, 1998, and 
March 16 and 17, 1999, and Exhibits 5-8 and 254-286. 

6. Depositions of Alan McCollom taken September 1 and 
December 9, 1998, and Exhibits 124-137 and 153-177. 



7. Deposition of Alec Ginsberg taken July 10, 1998, and 
Exhibit 9. 

8. Depositions of David Wiebenson taken June 11, 1998, and 
March 4, 1999, and Exhibits 1-4 and 234-253. 

9. Deposition of Jose Vega taken January 25, 1999, and 
Exhibits 185-200. 

10. Deposition of Mary Ann Wismer taken February 25, 1999. 
.11. Deposition of Elizabeth Borchard taken August 31,. 1998, 
and Exhibits 100-123. 

12. Deposition of Richard Heise taken September 30, 1998, 
and Exhibits 33-55. 

13. Deposition of Robert Brown taken June 11 and December 10, 1998 
14 Deposition of Michelle Ware taken December 8, 1998. 

15. Casino Royale documents CDS 0008206-37. 

16. Schodde letter dated May 21, 1999, with NGCB 0163-8. 

17. Acres letter of September 15, 1993, to Kim Lighthart (0048-51) 

18. Expert Witness Report of Thomas F. Smegal, Jr. 

19. Expert Witness Report of Leroy A. Prohofsky dated 
February 16, 1999. 

20. Transcript of Hearing of January 19, 1999, before Judge 
McKibben. 

21. CDS' 3rd, 4th, 5th, and 6th Motions for Summary Judgment 
and Acres' Responses thereto, as well as earlier Motions 
and papers filed. 

22. U.S. Patents No. 4,652,998; 4,837,728; 5/249,800; 5,326,104; 
5,580,309; and 5,668,950. 

23. UK Patent Application GB 2151054A. 



24. PCT Published Application WO 95/30944. 

25. Various sections of Title 35, United States Code; Title 
CFR; the MPEP; and various Court decisions. 

CONSULTING FEE 

I am compensated at the rate of $ 200.00 per hour 
plus out of pocket expenses for my work on this case. 
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I. Introduction 

I am Thomas F. Smegal, Jr. I have been retained as an expert witness by Plaintiff Acres 
Gaming Inc. ("Acres") in the above-referenced action. I have previously submitted an Expert 
Witness Report in this consolidated case (NO. CV-S-98-i3«3^HDM (LRL) (Base File) ("Second 
Consolidated Case"), dated June 4, 1999, which I incorporate into this rebuttal statement. In that 
June 4, 1999 Report, I describe my technical background and qualifications, and I provided a 
detailed description of the process and procedures for prosecution of patents before the PTO and 
the issuance of patents by the PTO. The documents reviewed by me in connection with the June 4, 
1999 Report, include the patents-in suit in the Second Consolidated Case, i.e. the '459 and '817 
patents, and also the prosecution history for each of the '459 and '817 patents-in-suit. 

I also previously submitted an Expert Witness Report in the co-pending consolidated case 
(NO. CV-S-97-1383-HDM (LRL) ("First Consolidated Case") in February 1999, which I 
incorporate into this rebuttal statement. In that Report, I describe my technical background and 
qualifications, and I provided a detailed description of the process and procedures for prosecution 
of patents before the PTO and the issuance of patents by the PTO. The documents reviewed by me 
in connection with that February 1999 Report, include the patents-in suit in the First Consolidated 
Case, i.e. the '961 and '882 patents, and also the prosecution history for each of the '961 and '882 
patents-in-suit. 

In addition, in preparing this rebuttal statement, I also have reviewed the Declaration of 
John F. Acres dated October 5, 1998, the Supplemental Declaration of John F. Acres dated May 
21, 1999, the Rebuttal Statement by Expert Witness John F. Acres dates July 19, 1999, the 
Rebuttal Statement by Expert Witness William K. Bertram, Ph.D. dated March 15, 1999, and the 
Rebuttal Statement by Expert Witness William K. Bertram, Ph.D. dated July 19, 1999. I also have 
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reviewed the deposition transcript of Alan McCollom, John F. Acres and William K. Bertram, 
PhD. 

H. Evaluation Summary of Mr. Burnett's Report 

I have reviewed the Expert Witness Report of R. Franklin Burnett dated June 7, 1999 ("the 
Burnett Report"). I disagree with Mr. Burnett's conclusions regarding alleged inequitable conduct 
during the procurement of the '817 and '882 patents . Mr. Burnett contends that certain "material" 
information to the applications for both the '8 1 7 and '882 patents was available as a "printed 
publication or as an "on sale activity" prior to October 12, 1993, i.e. more than one year before the 
filing date of the application that matured into U.S. 5,655,961, of which the '882 and '817 
applications are divisional applications filed under 37 CFR §1.60. Specifically, it is my opinion that 
a comparison of claim 10 of the '882 patent with the content of the Concept JJI document, the SB-2 
registration, and/or the "On Sale Activities" listed in the Burnett Report does not establish "a prima 
facie case of unpatentability" and therefore is not information material to patentability under 37 
CFR §1.56. It is also my opinion that a comparison of claim 22 of the '817 patent with the content 
of the Concept III document, the SB-2 registration, and/or the "On Sale Activities" listed in the 
Burnett Report does not establish "a prima facie case of unpatentability" and therefore is not 
information material to patentability under 37 CFR §1.56. 

In addition, I disagree with Mr. Burnett's conclusion that the failure to disclose the Concept 
m document, the SB-2 filing, and/or the "On Sale Activities" listed in the Burnett Report by the 
actors involved in the preparation and prosecution of the application leading to the '882 and '817 
patents justifies an inference of "intent to deceive", as this term is understood and applied by the 
Federal Circuit. 
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HI. Analysis 

A. Concept III Document Was Not Material Under 37 CFR §1.56 
I understand from technical experts Dr. Bertram and John Acres that the Concept UJ 
document would not teach a person of ordinary skill in the art to develop a system that has the 
elements of either claim 22 of the '817 patent or claim 10 of the '882 patent. In fact, according to 
Dr. Bertram, the Concept HI document provides only an overview of what might be done, without 
providing any details at all. Further, John Acres testified that the Concept HI document provides 
only a general description of various concepts and systems, without providing the details necessary 
to implement such concepts and systems. Finally, Alan McCollom, the attorney who prosecuted 
the '817 and '882 patents testified in deposition that he did not believe he had an obligation to 
disclose the information regarding Concept IJJ to the patent examiner because it did not describe 
the claimed invention, and did not enable a person skilled in the art to practice it. McCollom Dep. 
at 365-366. As such, it is my opinion that the Concept IJJ document does not establish "a prima 
facie case of unpatentability" of either claim 22 of the '817 patent or claim 10 of the '882 patent and 
therefore, was not information material to patentability under 37 CFR §1 .56. Consequently, 
alleged "on sale activity" in the Burnett Report due to disclosure of the Concept III documents to 
Wisconsin Winnebago, Binion's Horseshoe Casino, and the Ramada Express Casino was not "on 
sale activity" that was material to the '8 1 7 and '882 applications. 

B. SB-2 Registration Statement Was Not Material Under 37 CFR §1.56 

I understand from technical experts Dr. Bertram and John Acres that the SB-2 Registration 
Statement would not teach a person of ordinary skill in the art to develop a system that has the 
elements of either claim 22 of the '817 patent or claim 10 of the '882 patent. In fact, according to 
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Dr. Bertram, the SB-2 Registration Statement provides only an overview of what might be done, 
without providing any details at all. Further, John Acres has stated that the SB-2 Registration 
Statement provides only a general description of various concepts and systems, without providing 
the details necessary to implement such concepts and systems. As such, it is my opinion that the 
SB-2 Registration Statement does not establish "a prima facie case of unpatentability" of either 
claim 22 of the '817 patent or claim 10 of the '882 patent and therefore, the SB-2 was not 
information material to patentability under 37 CFR §1.56. 

C. The "On-Sale Activities" in the Burnett Report Were Not Activities Material 

to Patentability Under 37 CFR §1.56 

1. Casino Royale Activities 

I understand that John Acres was involved in some discussions in April 1993 with personnel 
at Casino Royal concerning a potential new Acres gaming product, called "Double Dollar Time" 
which included a "bonus system". I also understand, according to John Acres, that in April 1993, 
"Double Dollar Time" was merely a concept, not a product and a price was offered to gauge the 
seriousness of Casino Royale's interest. Since such evidence does not suggest that "Double Dollar 
Time" or the included "bonus system" actually existed in April 1993 or even later in July 1993, the 
"bonus system" offer did not establish "a prima facie case of unpatentability" and was not 
information material to patentability of the Claims of the '882 and '817 patents. 

2. Treasure Island Activities 

Mr. Burnett contends that Acres sold a progressive jackpot system for slot machines to the 
Treasure Island Casino in Las Vegas more than one year prior to the filing date of the '961 
application and that such sale "prima facie" qualified as prior art under 35 USC § 102(b). I 
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understand from Dr. Bertram that the networked gaming system described and claimed in the '817 
and '882 patent differs significantly from that system specified in connection with the Treasure 
Island purchase order. Further, I understand from Dr. Bertram, a technical expert in the gaming 
industry, that one skilled in the art of gaming device design would not, upon learning of the original 
specifications of the Treasure Island installation, have understood that the invention of claim 22 of 
the '817 patent or claim 10 of the '882 patent was contemplated in that purchase order. I also 
understand from John Acres that the complete invention of the '882 patent was not conceived and 
reduced to practice until several months after the Treasure Island casino opened on October 27, 
1993. John Acres has also stated that the preselection feature of the invention of claim 22 had not 
yet been developed when the Treasure Island casino opened in October 1993. As such, it is my 
opinion that the gaming system installed at the Treasure Island Casino in October 1993 did not 
establish "a prima facie case of unpatentability" and, therefore, was not information material to 
patentability of the '882 and '817 patents. 

3. Rio Suites Hotel & Casino Activities 

Mr. Burnett contends that Acres sold and installed a progressive jackpot system for table 
games at the Rio Suites Hotel and Casino in August 1993 and that such sale "prima facie" qualified 
as prior art under 35 U.S.C. §102(b) of the inventions claimed in the '817 and '882 patents. I 
understand from Dr. Bertram that these table games encompassed conventional gaming device 
technology in 1993 and did not include the inventions of the '882 patent or the '817 patent. In 
particular, I understand that these progressive table games did not include machine payout of the 
progressive amount. Instead, as explained by John Acres and Dr. Bertram, the dealer was required 
to recognize the occurrence of the jackpot event, and the dealer would then cause the jackpot to be 
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awarded. I also understand from John Acres that the Rio table games used conventional gaming 
device technology in 1993 and did not include the inventions disclosed in the '817 or '882 patents. 
As such, it is my opinion that the table games system installed at the Rio Suites Hotel and Casino in 
August 1993 did not establish "a prima facie case of unpatentability" and, therefore, was not 
information material to patentability of the claims of the '882 and '817 patents. 

D. The Burnett Report Fails to Establish Any Intent To Deceive 

I expect to testify that in order to establish the intent element of inequitable conduct, the 
involved conduct, viewed in the light of all the evidence, including evidence indicative of good 
faith, must indicate sufficient culpability to require a finding of intent to deceive. I also intend to 
explain that the Federal Circuit has held that gross negligence alone does not mandate a finding of 
intent to mislead and that the alleged conduct must not amount merely to the improper performance 
of, or omission of, an act one ought to have performed. Rather, clear and convincing evidence 
must prove that an applicant had the specific intent to mislead or deceive the PTO. In a case 
involving nondisclosure of information, I will explain that the controlling Federal Circuit law 
requires a showing that the applicant made a "deliberate decision to withhold a known material 
reference." See Molirts PLC v. Textron, Inc., 48 F.3d 1172, 1181 (Fed. Cir. 1995); see also Allied 
Colloids Inc. v. American Cynamid Co., 64 F.3d 1570 (Fed. Cir. 1995); Therma-Tru Corp. v. 
Peachtree Doors Inc., 44 F.3d 988 (Fed. Cir. 1995); Kingsdown Medical Consultants, Ltd v. 
Hollister, Inc., 863 F.2d 867 (Fed. Cir. 1988). 

Here, I have review the evidence in the Burnett Report, and even without consideration of 
the good faith of the actors involved in the prosecution of the applications that matured into the 
'817 and '882 patents, it is my opinion that the evidence relied upon in the Burnett Report is wholly 
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inadequate in demonstrating evidence that supports a finding of intent to deceive. 

IV. Mr Burnett's Relevant Experience 
I have reviewed the resume for Mr. Burnett attached to the Burnett Report and it appears 
Mr. Burnett has no experience in the gaining industry. Further, I understand that Mr. Burnett was 
not present during the depositions of John Acres or AlanMcCoflom and could not observe the 
demeanor of these individuals during live testimony. I also expect to testify about the Special 
Program Examination Unit at the PTO and the reasons why this Unit was disbanded. 

V. Conclusion 

It is my opinion that CDS and their expert Mr. Burnett have not identified any information 
in the Burnett Report that would teach one skilled in the gaming device art in 1993 to make the 
inventions described and claimed in the Acres '882 and '817 patents. As such, I do not believe that 
the content of the Concept HI document, the SB-2 registration, and/or the "On Sale Activities" 
listed in the Burnett Report establish "a prima facie case of unpatentability" with respect to either 
the '817 or '882 patents and therefore is not information material to patentability under 37 CFR 
§ 1 .56. Further, I disagree with Mr. Burnett's conclusion that the failure to disclose the Concept m 
document, the SB-2 filing, and/or the "On Sale Activities" listed in the Burnett Report by the actors 
involved in the preparation and prosecution of the application leading to the '882 and '817 patents 
justifies an inference of "intent to deceive?, as this term is understood and applied by the Federal 
Circuit 

■w- 

By: Y~ -V 
| . Thomas F.Smegal Jr. 
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